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Explanation
The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agencies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further subdivided into parts covering specific regulatory areas.
Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:
Title 1 through Title 16..............................................................as of January 1
Title 17 through Title 27 .................................................................as of April 1
Title 28 through Title 41 ..................................................................as of July 1
Title 42 through Title 50 .............................................................as of October 1
The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS
The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).
HOW TO USE THE CODE OF FEDERAL REGULATIONS
The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to determine the latest version of any given rule.
To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2010), consult the ‘‘List of CFR Sections Affected (LSA),’’
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.
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EFFECTIVE AND EXPIRATION DATES
Each volume of the Code contains amendments published in the Federal Register since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usually not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cutoff date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.
OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amendments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.
OBSOLETE PROVISIONS
Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949–1963, 1964–1972, 1973–1985, or 1986–2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a ‘‘List
of CFR Sections Affected’’ is published at the end of each CFR volume.
INCORPORATION BY REFERENCE
What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regulations in the Federal Register by referring to materials already published elsewhere. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the material is treated as if it were published in full in the Federal Register (5 U.S.C.
552(a)). This material, like any other properly issued regulation, has the force
of law.
What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:
(a) The incorporation will substantially reduce the volume of material published in the Federal Register.
(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.
(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.
What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorporation by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, Washington DC 20408, or call 202-741-6010.
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CFR INDEXES AND TABULAR GUIDES
A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies publishing in the CFR are also included in this volume.
An index to the text of ‘‘Title 3—The President’’ is carried within that volume.
The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Register.
A List of CFR Sections Affected (LSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.
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REPUBLICATION OF MATERIAL
There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.
INQUIRIES
For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.
For inquiries concerning CFR reference assistance, call 202–741–6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.
SALES
The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to: US Government Printing Office – New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. For GPO Customer Service call
202-512-1803.
ELECTRONIC SERVICES
The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Daily Compilation of Presidential Documents and the Privacy Act Compilation are available in electronic format via Federalregister.gov.
For more information, contact Electronic Information Dissemination Services,
U.S. Government Printing Office. Phone 202-512-1530, or 888-293-6498 (toll-free). Email, gpoaccess@gpo.gov.
The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register. The NARA site also contains links to GPO Access.
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RAYMOND A. MOSLEY,
Director,
Office of the Federal Register.
January 1, 2010.
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THIS TITLE
Title 11—FEDERAL ELECTIONS is composed of one volume. Chapter I contains
regulations issued by the Federal Election Commission. Chapter II contains regulations of the Election Assistance Commission. The contents of this volume represent all current regulations codified under this title of the CFR as of January
1, 2010.
Indexes to regulations for ‘‘parts 1–8,’’ ‘‘parts 100–116,’’ ‘‘parts 200–201,’’ ‘‘parts
9001–9007 and 9012,’’ ‘‘part 9008,’’ and ‘‘parts 9031–9039,’’ appear in the Finding Aids
section of this volume.
A Redesignation table appears in the Finding Aids section of this volume.
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For this volume, Michele Bugenhagen was Chief Editor. The Code of Federal
Regulations publication is under the direction of Michael L. White, assisted by
Ann Worley.
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§ 106.2

11 CFR Ch. I (1–1–10 Edition)

(F) Media production costs. Expenditures incurred for production of media
advertising, whether or not that advertising is used in more than one State,
need not be allocated to any State.
(G) Commissions. Expenditures for
commissions, fees and other compensation for the purchase of broadcast or
print media need not be allocated to
any State.
(ii) Expenditures for mass mailings and
other campaign materials. Expenditures
for mass mailings of more than 500
pieces to addresses in the same State,
and expenditures for shipping campaign materials to a State, including
pins, bumperstickers, handbills, brochures, posters and yardsigns, shall be
allocated to that State. For purposes of
this section, mass mailing includes
newsletters and other materials in
which the content of the materials is
substantially identical. Records supporting the committee’s allocations
under this section shall include: For
each mass mailing, documentation
showing the total number of pieces
mailed and the number mailed to each
state or zip code; and, for other campaign materials acquired for use outside the State of purchase, records relating to any shipping costs incurred
for transporting these items to each
State.
(iii) Overhead expenditures—(A) Overhead expenditures of State offices and
other facilities. Except for expenditures
exempted
under
11
CFR
106.2(b)(2)(iii)(C), overhead expenditures of committee offices whose activities are directed at a particular
State, and the costs of other facilities
used for office functions and campaign
events, shall be allocated to that State.
An amount that does not exceed 10% of
office overhead expenditures for a particular State may be treated as exempt
compliance expenses, and may be excluded from allocation to that State.
(B) Overhead expenditures of regional
offices. Except for expenditures exempted under 11 CFR 106.2(b)(2)(iii)(C), overhead expenditures of a committee regional office or any committee office
with responsibilities in two or more
States shall be allocated to the State
holding the next primary election, caucus or convention in the region. The
committee shall maintain records to

demonstrate that an office operated on
a regional basis. These records should
show, for example, the kinds of programs conducted from the office, the
number and nature of contacts with
other States in the region, and the
amount of time devoted to regional
programs by staff working in the regional office.
(C) Overhead expenditures of national
campaign headquarters. Expenditures incurred for administrative, staff, and
overhead expenditures of the national
campaign headquarters need not be allocated to any State, except as provided in paragraph (b)(2)(iv) of this section.
(D) Definition of overhead expenditures.
For purposes of 11 CFR 106.2(b)(2)(iii),
overhead expenditures include, but are
not limited to, rent, utilities, equipment, furniture, supplies, and telephone service base charges. ‘‘Telephone
service base charges’’ include any regular monthly charges for committee
phone service, and charges for phone
installation and intrastate phone calls
other than charges related to a special
program under 11 CFR 106.2(b)(2)(iv).
Inter-state calls are not included in
‘‘telephone service base charges.’’ Overhead expenditures also include the
costs of temporary offices established
while the candidate is traveling in the
State or in the final weeks before the
primary election, as well as expenses
paid by campaign staff and subsequently reimbursed by the committee,
such as miscellaneous supplies, copying, printing and telephone expenses.
See 11 CFR 116.5.
(iv) Expenditures for special telephone
programs. Expenditures for special telephone programs targeted at a particular State, including the costs of designing and operating the program, the
costs of installing or renting telephone
lines and equipment, toll charges, personnel costs, consultants’ fees, related
travel costs, and rental of office space,
including a pro rata portion of national,
regional or State office space used for
such purposes, shall be allocated to
that State based on the percentage of
telephone calls made to that State.
Special telephone programs include
voter registration, get out the vote efforts, fundraising, and telemarketing
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Federal Election Commission

§ 106.3

efforts conducted on behalf of the candidate. A special telephone program is
targeted at a particular State if 10% or
more of the total telephone calls made
each month are made to that State.
Records supporting the committee’s allocation of each special telephone program under this section shall include
either the telephone bills showing the
total number of calls made in that program and the number made to each
State; or, a copy of the list used to
make the calls, from which these numbers can be determined.
(v) Public opinion poll expenditures.
Expenditures incurred for the taking of
a public opinion poll covering only one
State shall be allocated to that State.
Except for expenditures incurred in
conducting a public opinion poll on a
nationwide basis, expenditures incurred for the taking of a public opinion poll covering two or more States
shall be allocated to those States based
on the number of people interviewed in
each State. Expenditures incurred for
the taking of a public opinion poll include consultant’s fees, travel costs
and other expenses associated with designing and conducting the poll.
Records supporting the committee’s allocation under this section shall include documentation showing the total
number of people contacted for each
poll and the number contacted in each
State.
(3) National consulting fees. Expenditures for consultants’ fees need not be
allocated to any State if the fees are
charged for consulting on national
campaign strategy. Expenditures for
consultants’ fees charged for conducting special telephone programs
and public opinion polls shall be allocated in accordance with paragraphs
(b)(2) (iv) and (v) of this section.
(c) Reporting. All expenditures allocated under this section shall be reported on FEC Form 3P, page 3.
(d) Recordkeeping. All assumptions
and supporting calculations for allocations made under this section shall be
documented and retained for Commission inspection. In addition to the
records specified in paragraph (b) of
this section, the treasurer shall retain
records supporting the committee’s allocations of expenditures to particular
States and claims of exemption from

allocation under this section. If the
records supporting the allocation or
claim of exemption are not retained,
the expenditure shall be considered allocable and shall be allocated to the
State holding the next primary election, caucus or convention after the expenditure is incurred.
[56 FR 35909, July 29, 1991, as amended at 60
FR 31872, June 16, 1995; 67 FR 78681, Dec. 26,
2002]

§ 106.3 Allocation of expenses between
campaign and non-campaign related travel.
(a) This section applies to allocation
for expenses between campaign and
non-campaign related travel with respect to campaigns of candidates for
Federal office, other than Presidential
and Vice Presidential candidates who
receive federal funds pursuant to 11
CFR part 9005 or 9036. (See 11 CFR
9004.7 and 9034.7) All expenditures for
campaign-related travel paid for by a
candidate from a campaign account or
by his or her authorized committees or
by any other political committee shall
be reported.
(b)(1) Travel expenses paid for by a
candidate from personal funds, or from
a source other than a political committee, shall constitute reportable expenditures if the travel is campaign-related.
(2) Where a candidate’s trip involves
both campaign-related and non-campaign-related stops, the expenditures
allocable for campaign purposes are reportable, and are calculated on the actual cost-per-mile of the means of
transportation actually used, starting
at the point of origin of the trip, via
every campaign-related stop and ending at the point of origin.
(3) Where a candidate conducts any
campaign-related activity in a stop,
the stop is a campaign-related stop and
travel expenditures made are reportable. Campaign-related activity shall
not include any incidental contacts.
(c)(1) Where an individual, other than
a candidate, conducts campaign-related activities on a trip, the portion of
the trip attributed to each candidate
shall be allocated on a reasonable
basis.
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§ 106.4

11 CFR Ch. I (1–1–10 Edition)

(2) Travel expenses of a candidate’s
spouse and family are reportable as expenditures only if the spouse or family
members conduct campaign-related activities.
(d) Costs incurred by a candidate for
the United States Senate or House of
Representatives for travel between
Washington, DC, and the State or district in which he or she is a candidate
need not be reported herein unless the
costs are paid by a candidate’s authorized committee(s), or by any other political committee(s).
(e) Notwithstanding paragraphs (b)
and (c) of this section, the reportable
expenditure for a candidate who uses
government accommodations for travel
that is campaign-related is the rate for
comparable accommodations. The reportable expenditure for a candidate
who uses a government conveyance for
travel that is campaign-related is the
applicable rate for a comparable commercial conveyance set forth in 11 CFR
100.93(e). In the case of a candidate authorized by law or required by national
security to be accompanied by staff
and equipment, the allocable expenditures are the costs of facilities sufficient to accommodate the party, less
authorized or required personnel and
equipment. If such a trip includes both
campaign and noncampaign stops,
equivalent costs are calculated in accordance with paragraphs (b) and (c) of
this section.
(Authority: 2 U.S.C. 438(a)(8))

cprice-sewell on DSKHWCL6B1PROD with CFR

[41 FR 35944, Aug. 25, 1976, as amended at 45
FR 15117, Mar. 7, 1980; 45 FR 43387, June 27,
1980; 48 FR 5234, Feb. 4, 1983; 68 FR 69595, Dec.
15, 2003]

§ 106.4 Allocation of polling expenses.
(a) The purchase of opinion poll results by a candidate or a candidate’s
authorized political committee or
agent is an expenditure by the candidate. Regarding the purchase of opinion poll results for the purpose of determining
whether
an
individual
should become a candidate, see 11 CFR
100.131(a).
(b) The purchase of opinion poll results by a political committee or other
person not authorized by a candidate
to make expenditures and the subsequent acceptance of the poll results by
a candidate or a candidate’s authorized

political committee or agent or by another unauthorized political committee is a contribution in-kind by the
purchaser to the candidate or other political committee and an expenditure
by the candidate or other political
committee. Regarding the purchase of
opinion poll results for the purpose of
determining whether an individual
should become a candidate, see 11 CFR
100.72(a). The poll results are accepted
by a candidate or other political committee if the candidate or the candidate’s authorized political committee
or agent or the other unauthorized political committee—
(1) Requested the poll results before
their receipt;
(2) Uses the poll results; or
(3) Does not notify the contributor
that the results are refused.
(c) The acceptance of any part of a
poll’s results which part, prior to receipt, has been made public without
any request, authorization, prearrangement, or coordination by the candidate-receipient or political committee-recipient, shall not be treated
as a contribution in-kind and expenditure under paragraph (b) of this section.
(d) The purchase of opinion poll results by an unauthorized political committee for its own use, in whole or in
part, is an overhead expenditure by the
political committee under § 106.1(c)(1)
to the extent of the benefit derived by
the committee.
(e) The amount of a contribution
under paragraph (b) of this section or
of any expenditure under paragraphs
(a) and (b) of this section attributable
to each candidate-recipient or political
committee-recipient shall be—
(1) That share of the overall cost of
the poll which is allocable to each candidate (including State and local candidates) or political committee, based
upon the cost allocation formula of the
polling firm from which the results are
purchased. Under this method the size
of the sample, the number of computer
column codes, the extent of computer
tabulations, and the extent of written
analysis and verbal consultation, if applicable, may be used to determine the
shares; or
(2) An amount computed by dividing
the overall cost of the poll equally
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Federal Election Commission

§ 106.5

among candidates (including State and
local candidates) or political committees receiving the results; or
(3) A proportion of the overall cost of
the poll equal to the proportion that
the number of question results received
by the candidate or political committee bears to the total number of
question results received by all candidates (including State and local candidates) and political committees; or
(4) An amount computed by any
other method which reasonably reflects
the benefit derived.
(f) The first candidate(s) or committee(s) receiving poll results under
paragraph (b) or (d) of this section and
any candidate or political committee
receiving poll results under paragraph
(b) of this section within 15 days after
receipt by the initial recipient(s) shall
compute the amount of the contribution in-kind and the expenditure as
provided in paragraph (e) of this section.
(g) The amount of the contribution
and expenditure reported by a candidate or a political committee receiving poll results under paragraph (b) of
this section more than 15 days after receipt of such poll results by the initial
recipient(s) shall be—
(1) If the results are received during
the period 16 to 60 days following receipt by the initial recipient(s), 50 percent of the amount allocated to an initial recipient of the same results;
(2) If the results are received during
the period 61 to 180 days after receipt
by the initial recipient(s), 5 percent of
the amount allocated to an initial recipient of the same results;
(3) If the results are received more
than 180 days after receipt by the initial recipient(s), no amount need be allocated.
(h) A contributor of poll results
under paragraph (b) of this section
shall maintain records sufficient to
support the valuation of the contribution(s) in-kind and shall inform the
candidate-recipient(s) or political committee-recipient(s) of the value of the
contribution(s).
[41 FR 35944, Aug. 25, 1976, as amended at 45
FR 21209, Apr. 1, 1980; 67 FR 78681, Dec. 26,
2002]

§ 106.5 Allocation of expenses between
federal and non-federal activities
by national party committees.
(a) General rules—(1) Disbursements
from Federal and non-Federal accounts.
National party committees that make
disbursements in connection with Federal and non-Federal elections shall
make those disbursements entirely
from funds subject to the prohibitions
and limitations of the Act, or from accounts established pursuant to 11 CFR
102.5. Political committees that have
established separate Federal and nonFederal accounts under 11 CFR
102.5(a)(1)(i) shall allocate expenses between those accounts according to this
section. Organizations that are not political committees but have established
separate Federal and non-Federal accounts under 11 CFR 102.5(b)(1)(i), or
that make Federal and non-Federal
disbursements from a single account
under 11 CFR 102.5(b)(1)(ii), shall also
allocate their Federal and non-Federal
expenses according to this section.
This section covers:
(i) General rules regarding allocation
of Federal and non-Federal expenses by
party committees;
(ii) Percentages to be allocated for
administrative expenses and costs of
generic voter drives by national party
committees;
(iii) Methods for allocation of administrative expenses, costs of generic
voter drives, and of fundraising costs
by national party committees; and
(iv) Procedures for payment of allocable expenses. Requirements for reporting of allocated disbursements are
set forth in 11 CFR 104.10.
(2) Costs to be allocated. National
party committees that make disbursements in connection with Federal and
non-Federal elections shall allocate expenses according to this section for the
following categories of activity:
(i) Administrative expenses including
rent, utilities, office supplies, and salaries, except for such expenses directly
attributable to a clearly identified candidate;
(ii) The direct costs of a fundraising
program or event including disbursements for solicitation of funds and for
planning and administration of actual
fundraising events, where Federal and
non-Federal funds are collected by one

139

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00149

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

cprice-sewell on DSKHWCL6B1PROD with CFR

§ 106.5

11 CFR Ch. I (1–1–10 Edition)

committee through such program or
event; and
(iii) [Reserved]
(iv) Generic voter drives including
voter identification, voter registration,
and get-out-the-vote drives, or any
other activities that urge the general
public to register, vote or support candidates of a particular party or associated with a particular issue, without
mentioning a specific candidate.
(b) National party committees other
than Senate or House campaign committees; fixed percentages for allocating administrative expenses and costs of generic
voter drives—(1) General rule. Each national party committee other than a
Senate or House campaign committee
shall allocate a fixed percentage of its
administrative expenses and costs of
generic voter drives, as described in
paragraph (a)(2) of this section, to its
Federal and non-Federal account(s)
each year. These percentages shall differ according to whether or not the allocable expenses were incurred in a
presidential election year. Such committees shall allocate the costs of each
combined Federal and non-Federal
fundraising program or event according
to paragraph (f) of this section, with no
fixed percentages required.
(2) Fixed percentages according to type
of election year. National party committees other than the Senate or House
campaign committees shall allocate
their administrative expenses and costs
of generic voter drives according to
paragraphs (b)(2) (i) and (ii) as follows:
(i) Presidential election years. In presidential election years, national party
committees other than the Senate or
House campaign committees shall allocate to their Federal accounts at least
65% each of their administrative expenses and costs of generic voter
drives.
(ii) Non-presidential election years. In
all years other than presidential election years, national party committees
other than the Senate or House campaign committees shall allocate to
their Federal accounts at least 60%
each of their administrative expenses
and costs of generic voter drives.
(c) Senate and House campaign committees of a national party; method and minimum Federal percentage for allocating
administrative expenses and costs of ge-

neric voter drives—(1) Method for allocating administrative expenses and costs
of generic voter drives. Subject to the
minimum percentage set forth in paragraph (c)(2) of this section, each Senate
or House campaign committee of a national party shall allocate its administrative expenses and costs of generic
voter drives, as described in paragraph
(a)(2) of this section, according to the
funds expended method, described in
paragraphs (c)(1)(i) and (ii) as follows:
(i) Under this method, expenses shall
be allocated based on the ratio of Federal expenditures to total Federal and
non-Federal disbursements made by
the committee during the two-year
Federal election cycle. This ratio shall
be estimated and reported at the beginning of each Federal election cycle,
based upon the committee’s Federal
and non-Federal disbursements in a
prior comparable Federal election
cycle or upon the committee’s reasonable prediction of its disbursements for
the coming two years. In calculating
its Federal expenditures, the committee shall include only amounts contributed to or otherwise spent on behalf of specific federal candidates. Calculation of total Federal and non-Federal disbursements shall also be limited to disbursements for specific candidates, and shall not include overhead
or other generic costs.
(ii) On each of its periodic reports,
the committee shall adjust its allocation ratio to reconcile it with the ratio
of actual Federal and non-Federal disbursements made, to date. If the nonFederal account has paid more than its
allocable share, the committee shall
transfer funds from its Federal to its
non-Federal account, as necessary, to
reflect the adjusted allocation ratio.
The committee shall make note of any
such adjustments and transfers on its
periodic reports, submitted pursuant to
11 CFR 104.5.
(2) Minimum Federal percentage for administrative expenses and costs of generic
voter drives. Regardless of the allocation ratio calculated under paragraph
(c)(1) of this section, each Senate or
House campaign committee of a national party shall allocate to its Federal account at least 65% each of its
administrative expenses and costs of
generic voter drives each year. If the
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committee’s own allocation calculation under paragraph (c)(1) of this section yields a Federal share greater
than 65%, then the higher percentage
shall be applied. If such calculation
yields a Federal share lower than 65%,
then the committee shall report its
calculated ratio according to 11 CFR
104.10(b), and shall apply the required
minimum Federal percentage.
(3) Allocation of fundraising costs. Senate and House campaign committees
shall allocate the costs of each combined Federal and non-Federal fundraising program or event according to
paragraph (f) of this section, with no
minimum percentages required.
(d)–(e) [Reserved]
(f) National party committees; method
for allocating direct costs of fundraising.
(1) If Federal and non-Federal funds are
collected by one committee through a
joint activity, that committee shall allocate its direct costs of fundraising, as
described in paragraph (a)(2) of this
section, according to the funds received
method. Under this method, the committee shall allocate its fundraising
costs based on the ratio of funds received into its Federal account to its
total receipts from each fundraising
program or event. This ratio shall be
estimated prior to each such program
or event based upon the committee’s
reasonable prediction of its Federal
and non-Federal revenue from that program or event, and shall be noted in
the committee’s report for the period
in which the first disbursement for
such program or event occurred, submitted pursuant 11 CFR 104.5. Any disbursements for fundraising costs made
prior to the actual program or event
shall be allocated according to this estimated ratio.
(2) No later than the date 60 days
after each fundraising program or
event from which both Federal and
non-Federal funds are collected, the
committee shall adjust the allocation
ratio for that program or event to reflect the actual ratio of funds received.
If the non-Federal account has paid
more than its allocable share, the committee shall transfer funds from its
Federal to its non-Federal account, as
necessary, to reflect the adjusted allocation ratio. If the Federal account has
paid more than its allocable share, the

committee shall make any transfers of
funds from its non-federal to its federal
account to reflect the adjusted allocation ratio within the 60-day time period established by this paragraph. The
committee shall make note of any such
adjustments and transfers in its report
for any period in which a transfer was
made, and shall also report the date of
the fundraising program or event that
serves as the basis for the transfer. In
the case of a telemarketing or direct
mail campaign, the date for purposes of
this paragraph is the last day of the
telemarketing campaign, or the day on
which the final direct mail solicitations are mailed.
(g) Payment of allocable expenses by
committees with separate Federal and
non-Federal accounts—(1) Payment options. Committees that have established separate Federal and non-Federal accounts under 11 CFR 102.5(a)(1)(i)
or (b)(1)(i) shall pay the expenses of
joint Federal and non-Federal activities described in paragraph (a)(2) of
this section according to either paragraph (g)(1)(i) or (ii), as follows:
(i) Payment by Federal account; transfers from non-Federal account to Federal
account. The committee shall pay the
entire amount of an allocable expense
from its Federal account and shall
transfer funds from its non-Federal account to its Federal account solely to
cover the non-Federal share of that allocable expense.
(ii) Payment by separate allocation account; transfers from Federal and nonFederal accounts to allocation account.
(A) The committee shall establish a
separate allocation account into which
funds from its Federal and non-Federal
accounts shall be deposited solely for
the purpose of paying the allocable expenses of joint Federal and non-Federal
activities. Once a committee has established a separate allocation account for
this purpose, all allocable expenses
shall be paid from that account for as
long as the account is maintained.
(B) The committee shall transfer
funds from its Federal and non-Federal
accounts to its allocation account in
amounts proportionate to the Federal
or non-Federal share of each allocable
expense.
(C) No funds contained in the allocation account may be transferred to any
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other account maintained by the committee.
(2) Timing of transfers between accounts. (i) Under either payment option
described in paragraphs (g)(1)(i) or (ii)
of this section, the committee shall
transfer funds from its non-Federal account to its Federal account or from
its Federal and non-Federal accounts
to its separate allocation account following determination of the final cost
of each joint Federal and non-Federal
activity, or in advance of such determination if advance payment is required by the vendor and if such payment is based on a reasonable estimate
of the activity’s final cost as determined by the committee and the vendor(s) involved.
(ii) Funds transferred from a committee’s non-Federal account to its
Federal account or its allocation account are subject to the following requirements:
(A) For each such transfer, the committee must itemize in its reports the
allocable activities for which the
transferred funds are intended to pay,
as required by 11 CFR 104.10(b)(3); and
(B) Except as provided in paragraph
(f)(2) of this section, such funds may
not be transferred more than 10 days
before or more than 60 days after the
payments for which they are designated are made.
(iii) Any portion of a transfer from a
committee’s non-Federal account to its
Federal account or its allocation account that does not meet the requirements of paragraph (g)(2)(ii) of this section shall be presumed to be a loan or
contribution from the non-Federal account to a Federal account, in violation of the Act.
(3) Reporting transfers of funds and allocated disbursements. A political committee that transfers funds between accounts and pays allocable expenses according to this section shall report
each such transfer and disbursement
pursuant to 11 CFR 104.10(b).
(h) Sunset provision. This section applies from November 6, 2002, to December 31, 2002. After December 31, 2002, see
11 CFR 106.7(a).
[67 FR 49116, July 29, 2002]

§ 106.6 Allocation of expenses between
federal and non-federal activities
by separate segregated funds and
nonconnected committees.
(a) General rule. Separate segregated
funds and nonconnected committees
that make disbursements in connection
with federal and non-federal elections
shall make those disbursements either
entirely from funds subject to the prohibitions and limitations of the Act, or
from accounts established pursuant to
11 CFR 102.5. Separate segregated funds
and nonconnected committees that
have established separate federal and
non-federal accounts under 11 CFR
102.5 (a)(1)(i), or that make federal and
non-federal disbursements from a single account under 11 CFR 102.5(a)(1)(ii),
shall allocate their federal and non-federal expenses according to paragraphs
(c), (d), and (f) of this section. For purposes of this section, ‘‘nonconnected
committee’’ includes any committee
which conducts activities in connection with an election, but which is not
a party committee, an authorized committee of any candidate for federal
election, or a separate segregated fund.
(b) Payments for administrative expenses, voter drives and certain public
communications—(1) Costs to be allocated.
Separate segregated funds and nonconnected committees that make disbursements in connection with Federal and
non-Federal elections shall allocate expenses for the following categories of
activity in accordance with paragraphs
(c) or (d) of this section:
(i) Administrative expenses including
rent, utilities, office supplies, and salaries not attributable to a clearly identified candidate, except that for a separate segregated fund such expenses
may be paid instead by its connected
organization;
(ii) The direct costs of a fundraising
program or event including disbursements for solicitation of funds and for
planning and administration of actual
fundraising events, where Federal and
non-Federal
funds
are
collected
through such program or event, except
that for a separate segregated fund
such expenses may be paid instead by
its connected organization;
(iii) Generic voter drives including
voter identification, voter registration,
and get-out-the-vote drives, or any
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other activities that urge the general
public to register, vote or support candidates of a particular party or associated with a particular issue, without
mentioning a specific candidate; and
(iv) Public communications that
refer to a political party, but do not
refer to any clearly identified Federal
or non-Federal candidate;
(2) Costs not subject to allocation. Separate segregated funds and nonconnected committees that make disbursements for the following categories of
activity shall pay for those activities
in accordance with paragraph (f) of this
section:
(i) Voter drives, including voter identification, voter registration, and getout-the-vote drives, in which the printed materials or scripted messages refer
to, or the written instructions direct
the separate segregated fund’s or nonconnected committee’s employee or
volunteer to refer to:
(A) One or more clearly identified
Federal candidates, but do not refer to
any clearly identified non-Federal candidates; or
(B) One or more clearly identified
Federal candidates and also refer to
candidates of a particular party or associated with a particular issue, but do
not refer to any clearly identified nonFederal candidates;
(ii) Voter drives, including voter
identification, voter registration, and
get-out-the-vote drives, in which the
printed materials or scripted messages
refer to, or the written instructions direct the separate segregated fund’s or
nonconnected committee’s employee or
volunteer to refer to:
(A) One or more clearly identified
non-Federal candidates, but do not
refer to any clearly identified Federal
candidates; or
(B) One or more clearly identified
non-Federal candidates and also refer
to candidates of a particular party or
associated with a particular issue, but
do not refer to any clearly identified
Federal candidates;
(iii) Public communications that
refer to one or more clearly identified
Federal
candidates,
regardless
of
whether there is reference to a political party, but do not refer to any
clearly identified non-Federal candidates; and

(iv) Public communications that
refer to a political party, and refer to
one or more clearly identified non-Federal candidates, but do not refer to any
clearly identified Federal candidates.
(c) Method for allocating administrative
expenses, costs of generic voter drives, and
certain public communications. Nonconnected committees and separate segregated funds shall pay their administrative expenses, costs of generic voter
drives, and costs of public communications that refer to any political party,
as described in paragraphs (b)(1)(i),
(b)(1)(iii) or (b)(1)(iv) of this section,
with at least 50 percent Federal funds,
as defined in 11 CFR 300.2(g).
(d) Method for allocating direct costs of
fundraising. (1) If federal and non-federal funds are collected by one committee through a joint activity, that
committee shall allocate its direct
costs of fundraising, as described in
paragraph (a)(2) of this section, according to the funds received method.
Under this method, the committee
shall allocate its fundraising costs
based on the ratio of funds received
into its federal account to its total receipts from each fundraising program
or event. This ratio shall be estimated
prior to each such program or event
based upon the committee’s reasonable
prediction of its federal and non-federal revenue from that program or
event, and shall be noted in the committee’s report for the period in which
the first disbursement for such program or event occurred, submitted pursuant to 11 CFR 104.5. Any disbursements for fundraising costs made prior
to the actual program or event shall be
allocated according to this estimated
ratio.
(2) No later than the date 60 days
after each fundraising program or
event from which both federal and nonfederal funds are collected, the committee shall adjust the allocation ratio
for that program or event to reflect the
actual ratio of funds received. If the
non-federal account has paid more than
its allocable share, the committee
shall transfer funds from its federal to
its non-federal account, as necessary,
to reflect the adjusted allocation ratio.
If the federal account has paid more
than its allocable share, the committee
shall make any transfers of funds from
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its non-federal to its federal account to
reflect the adjusted allocation ratio
within the 60-day time period established by this paragraph. The committee shall make note of any such adjustments and transfers in its report
for any period in which a transfer was
made, and shall also report the date of
the fundraising program or event
which serves as the basis for the transfer. In the case of a telemarketing or
direct mail campaign, the ‘‘date’’ for
purposes of this paragraph is the last
day of the telemarketing campaign, or
the day on which the final direct mail
solicitations are mailed.
(e) Payment of allocable expenses by
committees with separate federal and nonfederal accounts—(1) Payment options.
Nonconnected committees and separate segregated funds that have established separate federal and non-federal
accounts under 11 CFR 102.5 (a)(1)(i)
shall pay the expenses of joint federal
and non-federal activities described in
paragraph (b) of this section according
to either paragraph (e)(1)(i) or (ii), as
follows:
(i) Payment by federal account; transfers from non-federal account to federal
account. The committee shall pay the
entire amount of an allocable expense
from its federal account and shall
transfer funds from its non-federal account to its federal account solely to
cover the non-federal share of that allocable expense.
(ii) Payment by separate allocation account; transfers from federal and non-federal accounts to allocation account. (A)
The committee shall establish a separate allocation account into which
funds from its federal and non-federal
accounts shall be deposited solely for
the purpose of paying the allocable expenses of joint federal and non-federal
activities. Once a committee has established an allocation account for this
purpose, all allocable expenses shall be
paid from that account for as long as
the account is maintained.
(B) The committee shall transfer
funds from its federal and non-federal
accounts to its allocation account in
amounts proportionate to the federal
or non-federal share of each allocable
expense.
(C) No funds contained in the allocation account may be transferred to any

other account maintained by the committee.
(2) Timing of transfers between accounts. (i) Under either payment option
described in paragraphs (e)(1) (i) or (ii)
of this section, the committee shall
transfer funds from its non-federal account or from its federal and non-federal accounts to its separate allocation
account following determination of the
final cost of each joint federal and nonfederal activity, or in advance of such
determination if advance payment is
required by the vendor and if such payment is based on a reasonable estimate
of the activity’s final cost as determined by the committee and the vendor(s) involved.
(ii) Funds transferred from a committee’s non-federal account to its federal account or its allocation account
are subject to the following requirements:
(A) For each such transfer, the committee must itemize in its reports the
allocable activities for which the
tranferred funds are intended to pay, as
required by 11 CFR 104.10(b)(3); and
(B) Except as provided in paragraph
(d)(2) of this section, such funds may
not be transferred more than 10 days
before or more than 60 days after the
payments for which they are designated are made.
(iii) Any portion of a transfer from a
committee’s non-federal account to its
federal account or its allocation account that does not meet the requirements of paragraph (e)(2)(ii) of this section shall be presumed to be a loan or
contribution from the non-federal account to a federal account, in violation
of the Act.
(3) Reporting transfers of funds and allocated disbursements. A political committee that transfers funds between accounts and pays allocable expenses according to this section shall report
each such transfer and disbursement
pursuant to 11 CFR 104.10(b).
(f) Payments for public communications
and voter drives that refer to one or more
clearly identified Federal or non-Federal
candidates. Nonconnected committees
and separate segregated funds shall pay
for the costs of all public communications that refer to one or more clearly
identified candidates, and voter drives
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that refer to one or more clearly identified candidates, as described in paragraphs (b)(2)(i) and (b)(2)(ii) of this section, as follows:
(1) The following shall be paid 100
percent from the Federal account of
the nonconnected committee or separate segregated fund:
(i) Public communications that refer
to one or more clearly identified Federal candidates, regardless of whether
there is reference to a political party,
but do not refer to any clearly identified non-Federal candidates, as described in paragraph (b)(2)(iii) of this
section; and
(ii) Voter drives described in paragraph (b)(2)(i) of this section.
(2) The following may be paid 100 percent from the non-Federal account of
the nonconnected committee or separate segregated fund:
(i) Public communications that refer
to a political party and one or more
clearly identified non-Federal candidates, but do not refer to any clearly
identified Federal candidates, as described in paragraph (b)(2)(iv) of this
section; and
(ii) Voter drives described in paragraph (b)(2)(ii) of this section.
(3)
Notwithstanding
11
CFR
106.1(a)(i), public communications and
voter drives that refer to one or more
clearly identified Federal candidates
and one or more clearly identified nonFederal
candidates,
regardless
of
whether there is a reference to a political party, including those that are expenditures, independent expenditures
or in-kind contributions, shall be allocated as follows:
(i) Public communications and voter
drives, other than phone banks, shall
be allocated based on the proportion of
space or time devoted to each clearly
identified Federal candidate as compared to the total space or time devoted to all clearly identified candidates, or
(ii) Public communications and voter
drives that are conducted through
phone banks shall be allocated based
on the number of questions or statements devoted to each clearly identified Federal candidate as compared to
the total number of questions or statements devoted to all clearly identified
candidates.

NOTE TO 11 CFR 106.6: On November 30,
2009, the United States District Court for the
District of Columbia ordered that paragraphs
(c) and (f) of § 106.6 are vacated. See Final
Order, EMILY’s List v. FEC, No. 05–0049
(D.D.C. Nov. 30, 2009).
[55 FR 26071, June 26, 1990, as amended at 57
FR 8993, Mar. 13, 1992; 69 FR 68067, Nov. 23,
2004; 74 FR 68662, Dec. 29, 2009]

§ 106.7 Allocation of expenses between
Federal and non-Federal accounts
by party committees, other than for
Federal election activities.
(a) National party committees are
prohibited from raising or spending
non-Federal funds. Therefore, these
committees shall not allocate expenditures and disbursements between Federal and non-Federal accounts. All disbursements by a national party committee must be made from a Federal
account.
(b) State, district, and local party
committees that make expenditures
and disbursements in connection with
both Federal and non-Federal elections
for activities that are not Federal election activities pursuant to 11 CFR
100.24 may use only funds subject to the
prohibitions and limitations of the Act,
or they may allocate such expenditures
and disbursements between their Federal and their non-Federal accounts.
State, district, and local party committees that are political committees
that have established separate Federal
and non-Federal accounts under 11 CFR
102.5(a)(1)(i) shall allocate expenses between those accounts according to
paragraphs (c) and (d) of this section.
Party organizations that are not political committees but have established
separate Federal and non-Federal accounts, or that make Federal and nonFederal disbursements from a single
account, shall also allocate their Federal and non-Federal expenses according to paragraphs (c) and (d) of this
section. In lieu of establishing separate
accounts, party organizations that are
not political committees may choose
to use a reasonable accounting method
approved by the Commission (including
any method embedded in software provided or approved by the Commission)
pursuant to 11 CFR 102.5 and 300.30.
(c) Costs allocable by State, district, and
local party committees between Federal
and non-Federal accounts.
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(1) Salaries, wages, and fringe benefits.
State, district, and local party committees must either pay salaries,
wages, and fringe benefits for employees who spend 25% or less of their time
in a given month on Federal election
activity or activity in connection with
a Federal election with funds from
their Federal account, or with a combination of funds from their Federal
and non-Federal accounts, in accordance with paragraph (d)(2) of this section. See 11 CFR 300.33(d)(1).
(2) Administrative costs. State, district, and local party committees may
either pay administrative costs, including rent, utilities, office equipment, office supplies, postage for other than
mass mailings, and routine building
maintenance, upkeep and repair, from
their Federal account, or allocate such
expenses between their Federal and
non-Federal accounts, except that any
such expenses directly attributable to
a clearly identified Federal candidate
must be paid only from the Federal account.
(3) Exempt party activities that are not
Federal election activities. State, district, and local party committees may
pay expenses for party activities that
are exempt from the definitions of contribution and expenditure under 11
CFR 100.80, 100.87 or 100.89, and 100.140,
100.147 or 100.149, that are conducted in
conjunction with non-Federal activity,
and that are not Federal election activities pursuant to 11 CFR 100.24, from
their Federal accounts, or may allocate
these expenses between their Federal
and non-Federal accounts.
(4) Certain fundraising costs. State,
district, and local party committees
may allocate the direct costs of joint
fundraising programs or events between their Federal and non-Federal
accounts according to the funds received method described in paragraph
(d)(4) of this section. The direct costs
of a fundraising program or event include expenses for the solicitation of
funds and for the planning and administration of actual fundraising programs and events.
(5) Voter-drive activities that do not
qualify as Federal election activities and
that are not party exempt activities. Expenses for voter identification, voter
registration,
and
get-out-the-vote

drives, and any other activities that
urge the general public to register or
vote, or that promote or oppose a political party, without promoting or opposing a candidate or non-Federal candidate, that do not qualify as Federal
election activities and that are not exempt party activities, must be paid
with Federal funds or may be allocated
between the committee’s Federal and
non-Federal accounts.
(d) Allocation percentages, ratios, and
record-keeping—(1) Salaries and wages.
Committees must keep a monthly log
of the percentage of time each employee spends in connection with a
Federal election. Allocations of salaries and wages shall be undertaken as
follows:
(i) Except as provided in paragraph
(d)(1)(iii) of this section, salaries,
wages, and fringe benefits paid for employees who spend 25% or less of their
compensated time in a given month on
Federal election activities or on activities in connection with a Federal election must either be paid only from the
Federal account or be allocated as administrative costs under paragraph
(d)(2) of this section.
(ii) Salaries, wages, and fringe benefits paid for employees who spend more
than 25% of their compensated time in
a given month on Federal election activities or on activities in connection
with a Federal election must be paid
only from a Federal account. See 11
CFR 300.33(d)(1), and paragraph (e)(2) of
this section.
(iii) Salaries, wages, and fringe benefits paid for employees who spend none
of their compensated time in a given
month on Federal election activities or
on activities in connection with a Federal election may be paid entirely with
funds that comply with State law.
(2) Administrative costs. State, district, and local party committees that
choose to allocate administrative expenses may do so subject to the following requirements:
(i) Presidential election years. In any
even year in which a Presidential candidate, but no Senate candidate appears on the ballot, and in the preceding year, State, district, and local
party committees must allocate at
least 28% of administrative expenses to
their Federal accounts.
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(ii) Presidential and Senate election
year. In any even year in which a Presidential candidate and a Senate candidate appear on the ballot, and in the
preceding year, State, district, and
local party committees must allocate
at least 36% of administrative expenses
to their Federal accounts.
(iii) Senate election year. In any even
year in which a Senate candidate, but
no Presidential candidate, appears on
the ballot, and in the preceding year,
State, district, and local party committees must allocate at least 21% of
administrative expenses to their Federal account.
(iv) Non-Presidential and non-Senate
year. In any even year in which neither
a Presidential nor a Senate candidate
appears on the ballot, and in the preceding year, State, district, and local
party committees must allocate at
least 15% of administrative expenses to
their Federal account.
(3) Exempt party activities and voter
drive activities that are not Federal election activities. State, district, and local
party committees that choose to allocate expenses for exempt activities
conducted in conjunction with nonFederal activities and voter drive activities, that are not Federal election
activities, must do so subject to the
following requirements:
(i) Presidential election years. In any
even year in which a Presidential candidate, but no Senate candidate appears on the ballot, and in the preceding year, State, district, and local
party committees must allocate at
least 28% of these expenses to their
Federal accounts.
(ii) Presidential and Senate election
year. In any even year in which a Presidential candidate and a Senate candidate appear on the ballot, and in the
preceding year, State, district, and
local party committees must allocate
at least 36% of these expenses to their
Federal accounts.
(iii) Senate election year. In any even
year in which a Senate candidate, but
no Presidential candidate, appears on
the ballot, and in the preceding year,
State, district, and local party committees must allocate at least 21% of
these expenses to their Federal account.

(iv) Non-Presidential and non-Senate
year. In any even year in which neither
a Presidential nor a Senate candidate
appears on the ballot, and in the preceding year, State, district, and local
party committee must allocate at least
15% of these expenses to their Federal
account.
(4) Fundraising for Federal and nonFederal accounts. If Federal and nonFederal funds are collected by a State,
district, or local party committee
through a joint fundraising activity,
that committee must allocate its direct fundraising costs using the funds
received method and according to the
following procedures:
(i) The committee must allocate its
fundraising costs based on the ratio of
funds received into its Federal account
to its total receipts from each fundraising program or event. This ratio
shall be estimated prior to each such
program or event based upon the committee’s reasonable prediction of its
Federal and non-Federal revenue from
that program or event, and must be
noted in the committee’s report for the
period in which the first disbursement
for such program or event occurred,
submitted pursuant to 11 CFR 104.5.
Any disbursements for fundraising
costs made prior to the actual program
or event must be allocated according to
this estimated ratio.
(ii) No later than the date 60 days
after each fundraising program or
event from which both Federal and
non-Federal funds are collected, the
committee shall adjust the allocation
ratio for that program or event to reflect the actual ratio of funds received.
If the non-Federal account has paid
more than its allocable share, the committee shall transfer funds from its
Federal to its non-Federal account, as
necessary, to reflect the adjusted allocation ratio. If the Federal account has
paid more than its allocable share, the
committee shall make any transfers of
funds from its non-Federal to its Federal account to reflect the adjusted allocation ratio within the 60-day time
period established by this paragraph.
The committee shall make note of any
such adjustments and transfers in its
report for any period in which a transfer was made, and shall also report the
date of the fundraising program or
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event that serves as the basis for the
transfer. In the case of a telemarketing
or direct mail campaign, the date for
purposes of this paragraph is the last
day of the telemarketing campaign, or
the day on which the final direct mail
solicitations are mailed.
(e) Costs not allocable by State, district,
and local party committees between Federal and non-Federal accounts. The following costs incurred by State, district, and local party committees shall
be paid only with Federal funds:
(1) Disbursements for State, district,
and local party committees for activities that refer only to one or more candidates for Federal office must not be
allocated. All such disbursements must
be made from a Federal account.
(2) Salaries and wages. Salaries and
wages for employees who spend more
than 25% of their compensated time in
a given month on activities in connection with a Federal election must not
be allocated. All such disbursements
must be made from a Federal account.
See 11 CFR 300.33(d)(2).
(3) Federal election activities. Activities that are Federal election activities
pursuant to 11 CFR 100.24 must not be
allocated between Federal and nonFederal accounts. Only Federal funds,
or a mixture of Federal funds and
Levin funds, as provided in 11 CFR
300.33, may be used.
(f) Transfers between accounts to cover
allocable expenses. State, district, and
local party committees may transfer
funds from their non-Federal to their
Federal accounts or to an allocation
account solely to meet allocable expenses under this section and only pursuant to the following requirements:
(1) Payments from Federal accounts or
from allocation accounts. (i) State, district, and local party committees must
pay the entire amount of an allocable
expense from their Federal accounts
and transfer funds from their non-Federal account to the Federal account
solely to cover the non-Federal share
of that allocable expense; or
(ii) State, district, or local party
committees may establish a separate
allocation account into which funds
from its Federal and non-Federal accounts may be deposited solely for the
purpose of paying the allocable ex-

penses of joint Federal and non-Federal
activities.
(2) Timing. (i) If a Federal or allocation account is used to make allocable
expenditures and disbursements, State,
district, and local party committees
must transfer funds from their nonFederal to their Federal or allocation
account to meet allocable expenses no
more than 10 days before and no more
than 60 days after the payments for
which they are designated are made
from a Federal or allocation account,
except that transfers may be made
more than 10 days before a payment is
made from the Federal or allocation
account if advance payment is required
by the vendor(s) and if such payment is
based on a reasonable estimate of the
activity’s final costs as determined by
the committee and the vendor(s) involved.
(ii) Any portion of a transfer from a
committee’s non-Federal account to its
Federal or allocation account that does
not meet the requirement of paragraph
(f)(2)(i) of this section shall be presumed to be a loan or contribution
from the non-Federal account to the
Federal or allocation account, in violation of the Act.
[67 FR 49118, July 29, 2002, as amended at 67
FR 78681, Dec. 26, 2002; 70 FR 75384, Dec. 20,
2005]

§ 106.8 Allocation of expenses for political party committee phone banks
that refer to a clearly identified
Federal candidate.
(a) Scope. This section applies to the
costs of a phone bank conducted by a
national, State, district, or local committee or organization of a political
party where—
(1) The communication refers to a
clearly identified Federal candidate;
(2) The communication does not refer
to any other clearly identified Federal
or non-Federal candidate;
(3) The communication includes another reference that generically refers
to other candidates of the Federal candidate’s party without clearly identifying them;
(4) The communication does not solicit a contribution, donation, or any
other funds from any person; and
(5) The phone bank is not exempt
from the definition of ‘‘contribution’’
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under 11 CFR 100.89 and is not exempt
from the definition of ‘‘expenditure’’
under 11 CFR 100.149.
(b) Attribution. Each disbursement for
the costs of a phone bank described in
paragraph (a) of this section shall be
attributed as follows:
(1) Fifty percent of the disbursement
is not attributable to any other Federal or non-Federal candidate, but
must be paid for entirely with Federal
funds; and
(2) Fifty percent of the disbursement
is attributed to the clearly identified
Federal candidate and must be paid for
entirely with Federal funds. This disbursement may be one or a combination of the following:
(i) An in-kind contribution, subject
to the limitations set forth in 11 CFR
110.1 or 110.2; or
(ii) A coordinated expenditure or an
independent expenditure, subject to the
limitations, restrictions, and requirements of 11 CFR 109.10, 109.32, and
109.33; or
(iii) Reimbursed by the clearly identified Federal candidate or his or her
authorized committee.
[68 FR 64520, Nov. 14, 2003, as amended at 69
FR 63920, Nov. 3, 2004]

PART 107—PRESIDENTIAL NOMINATING CONVENTION, REGISTRATION AND REPORTS
Sec.
107.1 Registration and reports by political
parties.
107.2 Registration and reports by host committees and municipal funds.
AUTHORITY: 2 U.S.C. 437, 438(a)(8).
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SOURCE: 59 FR 33615, June 29, 1994, unless
otherwise noted.

§ 107.1 Registration and reports by political parties.
Each convention committee established under 11 CFR 9008.3(a)(2) by a national committee of a political party
and each committee or other organization, including a national committee,
which represents a political party in
making arrangements for that party’s
convention held to nominate a presidential or vice presidential candidate
shall register and report in accordance
with 11 CFR 9008.3(b).

§ 107.2 Registration and reports by
host committees and municipal
funds.
Each host committee and municipal
fund shall register and report in accordance with 11 CFR 9008.51. The reports shall contain the information
specified in 11 CFR part 104.
[68 FR 47414, Aug. 8, 2003]

PART 108—FILING COPIES OF REPORTS AND STATEMENTS WITH
STATE OFFICERS (2 U.S.C. 439)
Sec.
108.1 Filing
requirements
(2
U.S.C.
439(a)(1)).
108.2 Filing copies of reports and statements in connection with the campaign
of any candidate seeking nomination for
election to the Office of President or
Vice-President (2 U.S.C. 439(a)(2)).
108.3 Filing copies of reports and statements in connection with the campaign
of any congressional candidate (2 U.S.C.
439(a)(2)).
108.4 Filing copies of reports by committees
other than principal campaign committees (2 U.S.C. 439(a)(2)).
108.5 Time and manner of filing copies (2
U.S.C. 434(a)(2)).
108.6 Duties of State officers (2 U.S.C.
439(b)).
108.7 Effect on State law (2 U.S.C. 453).
108.8 Exemption for the District of Columbia.
AUTHORITY: 2 U.S.C. 434(a)(2) 438(a)(8), 439,
453.
SOURCE: 45 FR 15117, Mar. 7, 1980, unless
otherwise noted.

§ 108.1 Filing requirements (2 U.S.C.
439(a)(1)).
(a) Except as provided in paragraph
(b) of this section, a copy of each report and statement required to be filed
by any person under the Act shall be
filed either with the Secretary of State
of the appropriate State or with the
State officer who is charged by State
law with maintaining state election
campaign reports. In States where reports are to be filed with a designated
officer other than the Secretary of
State, the chief executive officer of
that State shall notify the Commission
of such designation.
(b) The filing requirements and duties of State officers under this part 108
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shall not apply to a State if the Commission has determined that the State
maintains a system that can electronically receive and duplicate reports and
statements filed with the Commission.
Once a State has obtained a waiver
pursuant to this paragraph, the waiver
shall apply to all reports that can be
electronically accessed and duplicated
from the Commission, regardless of
whether the report or statement was
originally filed with the Commission.
The list of States that have obtained
waivers under this section is available
on the Commission’s website.
[45 FR 15117, Mar. 7, 1980, as amended at 65
FR 15223, Mar. 22, 2000; 68 FR 420, Jan. 3, 2003]
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§ 108.2 Filing copies of reports and
statements in connection with the
campaign of any candidate seeking
nomination for election to the Office of President or Vice-President
(2 U.S.C. 439(a)(2)).
Except as provided in § 108.1(b), a
copy of each report and statement required to be filed under the Act (including 11 CFR part 104) by a Presidential or Vice Presidential candidate’s principal campaign committee, or under 11 CFR 104.4 or part
109 by any other person making independent expenditures, in connection
with a candidate seeking nomination
for election to the office of President
or Vice-President, shall be filed with
the State officer of each State in which
an expenditure is made in connection
with the campaign of a candidate seeking nomination for election to the office of President or Vice-President. The
report and statement shall contain all
transactions pertaining to that State
during the reporting period. Any committee, other than a Presidential or
Vice Presidential candidate’s principal
campaign committee and the candidate’s authorized committee(s) shall
also file a copy of each report and
statement with the appropriate State
officer of the State in which such committee has its headquarters pursuant
to 11 CFR 108.4.
[45 FR 15117, Mar. 7, 1980, as amended at 65
FR 15224, Mar. 22, 2000]

§ 108.3 Filing copies of reports and
statements in connection with the
campaign of any congressional candidate (2 U.S.C. 439(a)(2)).
(a) Except as provided in § 108.1(b), a
copy of each report and statement required to be filed under 11 CFR part 104
by candidates, and the authorized committees of candidates, for nomination
for election or election to the office of
Senator; by other committees that support only such candidates; and by the
National Republican Senatorial Committee and the Democratic Senatorial
Campaign Committees shall be filed
with the appropriate State officer of
that State in which an expenditure is
made in connection with the campaign.
(b) Except as provided in § 108.1(b), a
copy of each report and statement required to be filed under 11 CFR part 104
by candidates, and authorized committees of candidates, for nomination for
election or election to the office of
Representative in, Delegate or Resident Commissioner to the Congress, or
by unauthorized committees, or by any
other person under 11 CFR part 109, in
connection with these campaigns shall
be filed with the appropriate State officer of that State in which an expenditure is made in connection with the
campaign.
(c) Unauthorized committees that
file reports pursuant to paragraph (b)
of this section are required to file, and
the Secretary of State is required to
retain, only that portion of the report
applicable to candidates seeking election in that State.
[65 FR 15224, Mar. 22, 2000]

§ 108.4 Filing copies of reports by committees other than principal campaign
committees
(2
U.S.C.
439(a)(2)).
Except as provided in § 108.1(b), any
unauthorized committee that makes
contributions in connection with a
Presidential election and that is required to file a report(s) and statement(s) under the Act shall file a copy
of such report(s) and statement(s) with
the State officer of the State in which
both the recipient and contributing
committees have their headquarters.
[65 FR 15224, Mar. 22, 2000]
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§ 108.5 Time and manner of filing copies (2 U.S.C. 434(a)(2)).

expense of the person making the request and at a reasonable fee.

A copy of any report or statement required to be filed with a State officer
under 11 CFR part 108 shall be filed at
the same time as the original report is
filed. Each copy of such report or statement shall be a complete, true, and legible copy of the original report or
statement filed.

[45 FR 15117, Mar. 7, 1980, as amended at 65
FR 15224, Mar. 22, 2000]
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§ 108.6 Duties of State officers (2 U.S.C.
439(b)).
Except as provided in § 108.1(b), the
Secretary of State, or the equivalent
State officer, shall carry out the duties
set forth in paragraphs (a) through (e)
of this section:
(a) Receive and maintain in an orderly manner all reports and statements required to be filed;
(b) Preserve such reports and statements (either in original form or in
facsimile copy by microfilm or otherwise) filed under the Act for a period of
2 years from the date of receipt, except
that reports and statements that can
be accessed and duplicated electronically from the Commission need not be
so preserved;
(c) Make the reports and statements
filed available as soon as practicable
(but within 48 hours of receipt) for public inspection and copying during office
hours and permit copying of any such
reports or statements by hand or by
duplicating machine, at the request of
any person except that such copying
shall be at the expense of the person
making the request and at a reasonable
fee;
(d) Compile and maintain a current
list of all reports and statements or
parts of such reports and statements
pertaining to each candidate; and
(e) If the State has received a waiver
of these filing requirements pursuant
to § 108.1(b), allow access to and duplication of reports and statements covered by that waiver, except that such
access and duplication shall be at the

§ 108.7 Effect on State law (2 U.S.C.
453).
(a) The provisions of the Federal
Election Campaign Act of 1971, as
amended, and rules and regulations
issued thereunder, supersede and preempt any provision of State law with
respect to election to Federal office.
(b) Federal law supersedes State law
concerning the—
(1) Organization and registration of
political committees supporting Federal candidates;
(2) Disclosure of receipts and expenditures by Federal candidates and political committees; and
(3) Limitation on contributions and
expenditures regarding Federal candidates and political committees.
(c) The Act does not supersede State
laws which provide for the—
(1) Manner of qualifying as a candidate or political party organization;
(2) Dates and places of elections;
(3) Voter registration;
(4) Prohibition of false registration,
voting fraud, theft of ballots, and similar offenses;
(5) Candidate’s personal financial disclosure; or
(6) Application of State law to the
funds used for the purchase or construction of a State or local party office building to the extent described in
11 CFR 300.35.
[45 FR 15117, Mar. 7, 1980, as amended at 67
FR 49119, July 29, 2002]

§ 108.8 Exemption for the District of
Columbia.
Any copy of a report required to be
filed with the equivalent officer in the
District of Columbia shall be deemed
to be filed if the original has been filed
with the Secretary or the Commission,
as appropriate.
[45 FR 15117, Mar. 7, 1980, as amended at 61
FR 6095, Feb. 16, 1996]
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PART 109—COORDINATED AND
INDEPENDENT EXPENDITURES (2
U.S.C. 431(17), 441a(a) AND (d),
AND PUB. L. 107–155 SEC.
214(c))
Sec.

Subpart A—Scope and Definitions
109.1
109.2
109.3

When will this part apply?
[Reserved]
Definitions.

Subpart B—Independent Expenditures
109.10 How do political committees and
other persons report independent expenditures?
109.11 When is a ‘‘non-authorization notice’’
(disclaimer) required?

Subpart C—Coordination
109.20 What does ‘‘coordinated’’ mean?
109.21 What is a ‘‘coordinated communication’’?
109.22 Who is prohibited from making coordinated communications?
109.23 Dissemination, distribution, or republication of candidate campaign materials.

Subpart D—Special Provisions for Political
Party Committees
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109.30 How are political party committees
treated for purposes of coordinated and
independent expenditures?
109.31 [Reserved]
109.32 What are the coordinated party expenditure limits?
109.33 May a political party committee assign its coordinated party expenditure
authority to another political party committee?
109.34 When may a political party committee make coordinated party expenditures?
109.35 [Reserved]
109.36 Are there circumstances under which
a political party committee is prohibited
from making independent expenditures?
109.37 What is a ‘‘party coordinated communication’’?
AUTHORITY: 2 U.S.C. 431(17), 434(c), 438(a)(8),
441a, 441d; Sec. 214(c) of Pub. L. 107–155, 116
Stat. 81.
SOURCE: 68 FR 451, Jan. 3, 2003, unless otherwise noted.

Subpart A—Scope and Definitions
§ 109.1

When will this part apply?

This part applies to expenditures
that are made independently from a
candidate, an authorized committee, a
political party committee, or their
agents, and to those payments that are
made in coordination with a candidate,
an authorized committee, a political
party committee, or their agents. The
rules in this part explain how these
types of payments must be reported
and how they must be treated by candidates, authorized committees, and
political party committees. In addition, subpart D of part 109 describes
procedures and limits that apply only
to payments, transfers, and assignments made by political party committees.
§ 109.2

[Reserved]

§ 109.3

Definitions.

For the purposes of 11 CFR part 109
only, agent means any person who has
actual authority, either express or implied, to engage in any of the following
activities on behalf of the specified persons:
(a) In the case of a national, State,
district, or local committee of a political party, any one or more of the activities listed in paragraphs (a)(1)
through (a)(5) of this section:
(1) To request or suggest that a communication be created, produced, or
distributed.
(2) To make or authorize a communication that meets one or more of the
content standards set forth in 11 CFR
109.21(c).
(3) To create, produce, or distribute
any communication at the request or
suggestion of a candidate.
(4) To be materially involved in decisions regarding:
(i) The content of the communication;
(ii) The intended audience for the
communication;
(iii) The means or mode of the communication;
(iv) The specific media outlet used
for the communication;
(v) The timing or frequency of the
communication; or,
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(vi) The size or prominence of a
printed communication, or duration of
a communication by means of broadcast, cable, or satellite.
(5) To make or direct a communication that is created, produced, or distributed with the use of material or information derived from a substantial
discussion about the communication
with a candidate.
(b) In the case of an individual who is
a Federal candidate or an individual
holding Federal office, any one or more
of the activities listed in paragraphs
(b)(1) through (b)(6) of this section:
(1) To request or suggest that a communication be created, produced, or
distributed.
(2) To make or authorize a communication that meets one or more of the
content standards set forth in 11 CFR
109.21(c).
(3) To request or suggest that any
other person create, produce, or distribute any communication.
(4) To be materially involved in decisions regarding:
(i) The content of the communication;
(ii) The intended audience for the
communication;
(iii) The means or mode of the communication;
(iv) The specific media outlet used
for the communication;
(v) The timing or frequency of the
communication;
(vi) The size or prominence of a
printed communication, or duration of
a communication by means of broadcast, cable, or satellite.
(5) To provide material or information to assist another person in the
creation, production, or distribution of
any communication.
(6) To make or direct a communication that is created, produced, or distributed with the use of material or information derived from a substantial
discussion about the communication
with a different candidate.

Subpart B—Independent
Expenditures
§ 109.10 How do political committees
and other persons report independent expenditures?
(a) Political committees, including
political party committees, must report independent expenditures under 11
CFR 104.4.
(b) Every person that is not a political committee and that makes independent expenditures aggregating in
excess of $250 with respect to a given
election in a calendar year shall file a
verified statement or report on FEC
Form 5 in accordance with 11 CFR
104.4(e) containing the information required by paragraph (e) of this section.
Every person filing a report or statement under this section shall do so in
accordance with the quarterly reporting schedule specified in 11 CFR
104.5(a)(1)(i) and (ii) and shall file a report or statement for any quarterly period during which any such independent expenditures that aggregate in
excess of $250 are made and in any
quarterly reporting period thereafter
in which additional independent expenditures are made.
(c) Every person that is not a political committee and that makes independent
expenditures
aggregating
$10,000 or more with respect to a given
election any time during the calendar
year up to and including the 20th day
before an election, must report the
independent expenditures on FEC Form
5, or by signed statement if the person
is not otherwise required to file electronically under 11 CFR 104.18. (See 11
CFR 104.4(f) for aggregation.) The person making the independent expenditures aggregating $10,000 or more must
ensure that the Commission receives
the report or statement by 11:59 p.m.
Eastern Standard/Daylight Time on
the second day following the date on
which a communication is publicly distributed or otherwise publicly disseminated. Each time subsequent independent expenditures relating to the
same election aggregate an additional
$10,000 or more, the person making the
independent expenditures must ensure
that the Commission receives a new 48-
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hour report of the subsequent independent expenditures. Each 48-hour report must contain the information required by paragraph (e)(1) of this section.
(d) Every person making, after the
20th day, but more than 24 hours before
12:01 a.m. of the day of an election,
independent expenditures aggregating
$1,000 or more with respect to a given
election must report those independent
expenditures and ensure that the Commission receives the report or signed
statement by 11:59 p.m. Eastern Standard/Daylight Time on the day following
the date on which a communication is
publicly distributed or otherwise publicly disseminated. Each time subsequent independent expenditures relating to the same election aggregate
$1,000 or more, the person making the
independent expenditures must ensure
that the Commission receives a new 24hour report of the subsequent independent expenditures. (See 11 CFR
104.4(f) for aggregation.) Such report or
statement shall contain the information required by paragraph (e) of this
section.
(e) Content of verified reports and
statements and verification of reports
and statements.
(1) Contents of verified reports and
statement. If a signed report or statement is submitted, the report or statement shall include:
(i) The reporting person’s name,
mailing address, occupation, and the
name of his or her employer, if any;
(ii) The identification (name and
mailing address) of the person to whom
the expenditure was made;
(iii) The amount, date, and purpose of
each expenditure;
(iv) A statement that indicates
whether such expenditure was in support of, or in opposition to a candidate,
together with the candidate’s name
and office sought;
(v) A verified certification under penalty of perjury as to whether such expenditure was made in cooperation,
consultation, or concert with, or at the
request or suggestion of a candidate, a
candidate’s authorized committee, or
their agents, or a political party committee or its agents; and
(vi) The identification of each person
who made a contribution in excess of

$200 to the person filing such report,
which contribution was made for the
purpose of furthering the reported
independent expenditure.
(2) Verification of independent expenditure statements and reports. Every person shall verify reports and statements
of independent expenditures filed pursuant to the requirements of this section by one of the methods stated in
paragraph (e)(2)(i) or (ii) of this section. Any report or statement verified
under either of these methods shall be
treated for all purposes (including penalties for perjury) in the same manner
as a document verified by signature.
(i) For reports or statements filed on
paper (e.g., by hand-delivery, U.S. Mail,
or facsimile machine), the person who
made the independent expenditure
shall certify, under penalty of perjury,
the independence of the expenditure by
handwritten signature immediately
following the certification required by
paragraph (e)(1)(v) of this section.
(ii) For reports or statements filed by
electronic mail, the person who made
the independent expenditure shall certify, under penalty of perjury, the independence of the expenditure by typing
the treasurer’s name immediately following the certification required by
paragraph (e)(1)(v) of this section.
§ 109.11 When is a ‘‘non-authorization
notice’’ (disclaimer) required?
Whenever any person makes an independent expenditure for the purpose of
financing communications expressly
advocating the election or defeat of a
clearly identified candidate, such person shall comply with the requirements of 11 CFR 110.11.

Subpart C—Coordination
§ 109.20 What
mean?

does

‘‘coordinated’’

(a) Coordinated means made in cooperation, consultation or concert
with, or at the request or suggestion of,
a candidate, a candidate’s authorized
committee, or a political party committee. For purposes of this subpart C,
any reference to a candidate, or a candidate’s authorized committee, or a political party committee includes an
agent thereof.
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(b) Any expenditure that is coordinated within the meaning of paragraph
(a) of this section, but that is not made
for a coordinated communication under
11 CFR 109.21 or a party coordinated
communication under 11 CFR 109.37, is
either an in-kind contribution to, or a
coordinated party expenditure with respect to, the candidate or political
party committee with whom or with
which it was coordinated and must be
reported as an expenditure made by
that candidate or political party committee, unless otherwise exempted
under 11 CFR part 100, subparts C or E.
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[68 FR 451, Jan. 3, 2003, as amended at 71 FR
33208, June 8, 2006]

§ 109.21 What is a ‘‘coordinated communication’’?
(a) Definition. A communication is coordinated with a candidate, an authorized committee, a political party committee, or an agent of any of the foregoing when the communication:
(1) Is paid for, in whole or in part, by
a person other than that candidate, authorized committee, or political party
committee;
(2) Satisfies at least one of the content standards in paragraph (c) of this
section; and
(3) Satisfies at least one of the conduct standards in paragraph (d) of this
section.
(b) Treatment as an in-kind contribution and expenditure; Reporting—(1) General rule. A payment for a coordinated
communication is made for the purpose
of influencing a Federal election, and
is an in-kind contribution under 11
CFR 100.52(d) to the candidate, authorized committee, or political party committee with whom or which it is coordinated, unless excepted under 11
CFR part 100, subpart C, and must be
reported as an expenditure made by
that candidate, authorized committee,
or political party committee under 11
CFR 104.13, unless excepted under 11
CFR part 100, subpart E.
(2) In-kind contributions resulting from
conduct described in paragraphs (d)(4) or
(d)(5) of this section. Notwithstanding
paragraph (b)(1) of this section, the
candidate, authorized committee, or
political party committee with whom
or which a communication is coordinated does not receive or accept an in-

kind contribution, and is not required
to report an expenditure, that results
from conduct described in paragraphs
(d)(4) or (d)(5) of this section, unless
the candidate, authorized committee,
or political party committee engages
in conduct described in paragraphs
(d)(1) through (d)(3) of this section.
(3) Reporting of coordinated communications. A political committee, other
than a political party committee, that
makes a coordinated communication
must report the payment for the communication as a contribution made to
the candidate or political party committee with whom or which it was coordinated and as an expenditure in accordance with 11 CFR 104.3(b)(1)(v). A
candidate, authorized committee, or
political party committee with whom
or which a communication paid for by
another person is coordinated must report the usual and normal value of the
communication as an in-kind contribution in accordance with 11 CFR 104.13,
meaning that it must report the
amount of the payment as a receipt
under 11 CFR 104.3(a) and as an expenditure under 11 CFR 104.3(b).
(c) Content standards. Each of the
types of content described in paragraphs (c)(1) through (c)(4) satisfies the
content standard of this section.
(1) A communication that is an electioneering communication under 11
CFR 100.29.
(2) A public communication, as defined in 11 CFR 100.26, that disseminates, distributes, or republishes, in
whole or in part, campaign materials
prepared by a candidate or the candidate’s authorized committee, unless
the dissemination, distribution, or republication is excepted under 11 CFR
109.23(b). For a communication that
satisfies this content standard, see
paragraph (d)(6) of this section.
(3) A public communication, as defined in 11 CFR 100.26, that expressly
advocates the election or defeat of a
clearly identified candidate for Federal
office.
(4) A public communication, as defined in 11 CFR 100.26, that satisfies
paragraph (c)(4)(i), (ii), (iii), or (iv) of
this section:
(i) References to House and Senate candidates. The public communication refers to a clearly identified House or
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Senate candidate and is publicly distributed or otherwise publicly disseminated in the clearly identified candidate’s jurisdiction 90 days or fewer
before the clearly identified candidate’s general, special, or runoff election, or primary or preference election,
or nominating convention or caucus.
(ii) References to Presidential and Vice
Presidential candidates. The public communication refers to a clearly identified Presidential or Vice Presidential
candidate and is publicly distributed or
otherwise publicly disseminated in a
jurisdiction during the period of time
beginning 120 days before the clearly
identified candidate’s primary or preference election in that jurisdiction, or
nominating convention or caucus in
that jurisdiction, up to and including
the day of the general election.
(iii) References to political parties. The
public communication refers to a political party, does not refer to a clearly
identified Federal candidate, and is
publicly distributed or otherwise publicly disseminated in a jurisdiction in
which one or more candidates of that
political party will appear on the ballot.
(A) When the public communication
is coordinated with a candidate and it
is publicly distributed or otherwise
publicly disseminated in that candidate’s jurisdiction, the time period in
paragraph (c)(4)(i) or (ii) of this section
that would apply to a communication
containing a reference to that candidate applies;
(B) When the public communication
is coordinated with a political party
committee and it is publicly distributed or otherwise publicly disseminated during the two-year election
cycle ending on the date of a regularly
scheduled
non-Presidential
general
election, the time period in paragraph
(c)(4)(i) of this section applies;
(C) When the public communication
is coordinated with a political party
committee and it is publicly distributed or otherwise publicly disseminated during the two-year election
cycle ending on the date of a Presidential general election, the time period in paragraph (c)(4)(ii) of this section applies.
(iv) References to both political parties
and clearly identified Federal candidates.

The public communication refers to a
political party and a clearly identified
Federal candidate, and is publicly distributed or otherwise publicly disseminated in a jurisdiction in which one or
more candidates of that political party
will appear on the ballot.
(A) When the public communication
is coordinated with a candidate and it
is publicly distributed or otherwise
publicly disseminated in that candidate’s jurisdiction, the time period in
paragraph (c)(4)(i) or (ii) of this section
that would apply to a communication
containing a reference to that candidate applies;
(B) When the public communication
is coordinated with a political party
committee and it is publicly distributed or otherwise publicly disseminated in the clearly identified candidate’s jurisdiction, the time period in
paragraph (c)(4)(i) or (ii) of this section
that would apply to a communication
containing only a reference to that
candidate applies;
(C) When the public communication
is coordinated with a political party
committee and it is publicly distributed or otherwise publicly disseminated outside the clearly identified
candidate’s jurisdiction, the time period in paragraph (c)(4)(iii)(B) or (C) of
this section that would apply to a communication containing only a reference
to a political party applies.
(d) Conduct standards. Any one of the
following types of conduct satisfies the
conduct standard of this section whether or not there is agreement or formal
collaboration, as defined in paragraph
(e) of this section:
(1) Request or suggestion. (i) The communication is created, produced, or distributed at the request or suggestion of
a candidate, authorized committee, or
political party committee; or
(ii) The communication is created,
produced, or distributed at the suggestion of a person paying for the communication and the candidate, authorized
committee, or political party committee assents to the suggestion.
(2) Material involvement. This paragraph, (d)(2), is not satisfied if the information material to the creation,
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production, or distribution of the communication was obtained from a publicly available source. A candidate, authorized committee, or political party
committee is materially involved in
decisions regarding:
(i) The content of the communication;
(ii) The intended audience for the
communication;
(iii) The means or mode of the communication;
(iv) The specific media outlet used
for the communication;
(v) The timing or frequency of the
communication; or
(vi) The size or prominence of a
printed communication, or duration of
a communication by means of broadcast, cable, or satellite.
(3) Substantial discussion. This paragraph, (d)(3), is not satisfied if the information material to the creation,
production, or distribution of the communication was obtained from a publicly available source. The communication is created, produced, or distributed after one or more substantial discussions about the communication between the person paying for the communication, or the employees or agents
of the person paying for the communication, and the candidate who is
clearly identified in the communication, or the candidate’s authorized
committee, the candidate’s opponent,
the opponent’s authorized committee,
or a political party committee. A discussion is substantial within the meaning of this paragraph if information
about the candidate’s or political party
committee’s campaign plans, projects,
activities, or needs is conveyed to a
person paying for the communication,
and that information is material to the
creation, production, or distribution of
the communication.
(4) Common vendor. All of the following
statements
in
paragraphs
(d)(4)(i) through (d)(4)(iii) of this section are true:
(i) The person paying for the communication, or an agent of such person,
contracts with or employs a commercial vendor, as defined in 11 CFR
116.1(c), to create, produce, or distribute the communication;
(ii) That commercial vendor, including any owner, officer, or employee of

the commercial vendor, has provided
any of the following services to the
candidate who is clearly identified in
the communication, or the candidate’s
authorized committee, the candidate’s
opponent, the opponent’s authorized
committee, or a political party committee, during the previous 120 days:
(A) Development of media strategy,
including the selection or purchasing
of advertising slots;
(B) Selection of audiences;
(C) Polling;
(D) Fundraising;
(E) Developing the content of a public communication;
(F) Producing a public communication;
(G) Identifying voters or developing
voter lists, mailing lists, or donor lists;
(H) Selecting personnel, contractors,
or subcontractors; or
(I) Consulting or otherwise providing
political or media advice; and
(iii) This paragraph, (d)(4)(iii), is not
satisfied if the information material to
the creation, production, or distribution of the communication used or conveyed by the commercial vendor was
obtained from a publicly available
source. That commercial vendor uses
or conveys to the person paying for the
communication:
(A) Information about the campaign
plans, projects, activities, or needs of
the clearly identified candidate, the
candidate’s opponent, or a political
party committee, and that information
is material to the creation, production,
or distribution of the communication;
or
(B) Information used previously by
the commercial vendor in providing
services to the candidate who is clearly
identified in the communication, or
the candidate’s authorized committee,
the candidate’s opponent, the opponent’s authorized committee, or a political party committee, and that information is material to the creation, production, or distribution of the communication.
(5) Former employee or independent
contractor. Both of the following statements in paragraphs (d)(5)(i) and
(d)(5)(ii) of this section are true:
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(i) The communication is paid for by
a person, or by the employer of a person, who was an employee or independent contractor of the candidate
who is clearly identified in the communication, or the candidate’s authorized
committee, the candidate’s opponent,
the opponent’s authorized committee,
or a political party committee, during
the previous 120 days; and
(ii) This paragraph, (d)(5)(ii), is not
satisfied if the information material to
the creation, production, or distribution of the communication used or conveyed by the former employee or independent contractor was obtained from
a publicly available source. That
former employee or independent contractor uses or conveys to the person
paying for the communication:
(A) Information about the campaign
plans, projects, activities, or needs of
the clearly identified candidate, the
candidate’s opponent, or a political
party committee, and that information
is material to the creation, production,
or distribution of the communication;
or
(B) Information used by the former
employee or independent contractor in
providing services to the candidate who
is clearly identified in the communication, or the candidate’s authorized
committee, the candidate’s opponent,
the opponent’s authorized committee,
or a political party committee, and
that information is material to the creation, production, or distribution of
the communication.
(6) Dissemination, distribution, or republication of campaign material. A communication that satisfies the content
standard of paragraph (c)(2) of this section or 11 CFR 109.37(a)(2)(i) shall only
satisfy the conduct standards of paragraphs (d)(1) through (d)(3) of this section on the basis of conduct by the candidate, the candidate’s authorized committee, or the agents of any of the foregoing, that occurs after the original
preparation of the campaign materials
that are disseminated, distributed, or
republished. The conduct standards of
paragraphs (d)(4) and (d)(5) of this section may also apply to such communications as provided in those paragraphs.
(e) Agreement or formal collaboration.
Agreement or formal collaboration be-

tween the person paying for the communication and the candidate clearly
identified in the communication, or
the candidate’s authorized committee,
the candidate’s opponent, the opponent’s authorized committee, or a political party committee, is not required
for a communication to be a coordinated
communication.
Agreement
means a mutual understanding or
meeting of the minds on all or any part
of the material aspects of the communication or its dissemination. Formal
collaboration means planned, or systematically organized, work on the communication.
(f) Safe harbor for responses to inquiries
about legislative or policy issues. A candidate’s or a political party committee’s response to an inquiry about that
candidate’s or political party committee’s positions on legislative or policy
issues, but not including a discussion
of campaign plans, projects, activities,
or needs, does not satisfy any of the
conduct standards in paragraph (d) of
this section.
(g) Safe harbor for endorsements and
solicitations by Federal candidates. (1) A
public communication in which a candidate for Federal office endorses another candidate for Federal or non-Federal office is not a coordinated communication with respect to the endorsing
Federal candidate unless the public
communication promotes, supports, attacks, or opposes the endorsing candidate or another candidate who seeks
election to the same office as the endorsing candidate.
(2) A public communication in which
a candidate for Federal office solicits
funds for another candidate for Federal
or non-Federal office, a political committee, or organizations as permitted
by 11 CFR 300.65, is not a coordinated
communication with respect to the soliciting Federal candidate unless the
public communication promotes, supports, attacks, or opposes the soliciting
candidate or another candidate who
seeks election to the same office as the
soliciting candidate.
(h) Safe harbor for establishment and
use of a firewall. The conduct standards
in paragraph (d) of this section are not
met if the commercial vendor, former
employee, or political committee has
established and implemented a firewall
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that meets the requirements of paragraphs (h)(1) and (h)(2) of this section.
This safe harbor provision does not
apply if specific information indicates
that, despite the firewall, information
about the candidate’s or political party
committee’s campaign plans, projects,
activities, or needs that is material to
the creation, production, or distribution of the communication was used or
conveyed to the person paying for the
communication.
(1) The firewall must be designed and
implemented to prohibit the flow of information between employees or consultants providing services for the person paying for the communication and
those employees or consultants currently or previously providing services
to the candidate who is clearly identified in the communication, or the candidate’s authorized committee, the
candidate’s opponent, the opponent’s
authorized committee, or a political
party committee; and
(2) The firewall must be described in
a written policy that is distributed to
all relevant employees, consultants,
and clients affected by the policy.
[68 FR 451, Jan. 3, 2003, as amended at 71 FR
33208, June 8, 2006]

cprice-sewell on DSKHWCL6B1PROD with CFR

§ 109.22 Who is prohibited from making coordinated communications?
Any person who is otherwise prohibited from making contributions or expenditures under any part of the Act or
Commission regulations is prohibited
from paying for a coordinated communication.
§ 109.23 Dissemination, distribution, or
republication of candidate campaign materials.
(a) General rule. The financing of the
dissemination, distribution, or republication, in whole or in part, of any
broadcast or any written, graphic, or
other form of campaign materials prepared by the candidate, the candidate’s
authorized committee, or an agent of
either of the foregoing shall be considered a contribution for the purposes of
contribution limitations and reporting
responsibilities of the person making
the expenditure. The candidate who
prepared the campaign material does
not receive or accept an in-kind contribution, and is not required to report

an expenditure, unless the dissemination, distribution, or republication of
campaign materials is a coordinated
communication under 11 CFR 109.21 or
a party coordinated communication
under 11 CFR 109.37.
(b) Exceptions. The following uses of
campaign materials do not constitute a
contribution to the candidate who
originally prepared the materials:
(1) The campaign material is disseminated, distributed, or republished by
the candidate or the candidate’s authorized committee who prepared that
material;
(2) The campaign material is incorporated into a communication that advocates the defeat of the candidate or
party that prepared the material;
(3) The campaign material is disseminated, distributed, or republished in a
news story, commentary, or editorial
exempted under 11 CFR 100.73 or 11 CFR
100.132;
(4) The campaign material used consists of a brief quote of materials that
demonstrate a candidate’s position as
part of a person’s expression of its own
views; or
(5) A national political party committee or a State or subordinate political party committee pays for such dissemination, distribution, or republication of campaign materials using coordinated party expenditure authority
under 11 CFR 109.32.
[68 FR 451, Jan. 3, 2003, as amended at 71 FR
33210, June 8, 2006]

Subpart D—Special Provisions for
Political Party Committees
§ 109.30 How are political party committees treated for purposes of coordinated and independent expenditures?
Political party committees may
make independent expenditures subject
to the provisions in this subpart. See 11
CFR 109.36. Political party committees
may also make coordinated party expenditures in connection with the general election campaign of a candidate,
subject to the limits and other provisions in this subpart. See 11 CFR 109.32
through 11 CFR 109.34.
[69 FR 63920, Nov. 3, 2004]
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§ 109.32 What are the coordinated
party expenditure limits?
(a) Coordinated party expenditures in
Presidential elections. (1) The national
committee of a political party may
make coordinated party expenditures
in connection with the general election
campaign of any candidate for President of the United States affiliated
with the party.
(2) The coordinated party expenditures shall not exceed an amount equal
to two cents multiplied by the voting
age population of the United States.
See 11 CFR 110.18. This limitation shall
be increased in accordance with 11 CFR
110.17.
(3) Any coordinated party expenditure under paragraph (a) of this section
shall be in addition to—
(i) Any expenditure by a national
committee of a political party serving
as the principal campaign committee
of a candidate for President of the
United States; and
(ii) Any contribution by the national
committee to the candidate permissible under 11 CFR 110.1 or 110.2.
(4) Any coordinated party expenditures made by the national committee
of a political party pursuant to paragraph (a) of this section, or made by
any other party committee under authority assigned by a national committee of a political party under 11
CFR 109.33, on behalf of that party’s
Presidential candidate shall not count
against the candidate’s expenditure
limitations under 11 CFR 110.8.
(b) Coordinated party expenditures in
other Federal elections. (1) The national
committee of a political party, and a
State committee of a political party,
including any subordinate committee
of a State committee, may each make
coordinated party expenditures in connection with the general election campaign of a candidate for Federal office
in that State who is affiliated with the
party.
(2) The coordinated party expenditures shall not exceed:
(i) In the case of a candidate for election to the office of Senator, or of Representative from a State which is entitled to only one Representative, the
greater of—

(A) Two cents multiplied by the voting age population of the State (see 11
CFR 110.18); or
(B) Twenty thousand dollars.
(ii) In the case of a candidate for
election to the office of Representative, Delegate, or Resident Commissioner in any other State, $10,000.
(3) The limitations in paragraph
(b)(2) of this section shall be increased
in accordance with 11 CFR 110.17.
(4) Any coordinated party expenditure under paragraph (b) of this section
shall be in addition to any contribution
by a political party committee to the
candidate permissible under 11 CFR
110.1 or 110.2.
§ 109.33 May a political party committee assign its coordinated party
expenditure authority to another
political party committee?
(a) Assignment. The national committee of a political party and a State
committee of a political party, including any subordinate committee of a
State committee, may assign its authority to make coordinated party expenditures authorized by 11 CFR 109.32
to another political party committee.
Such an assignment must be made in
writing, must state the amount of the
authority assigned, and must be received by the assignee committee before any coordinated party expenditure
is made pursuant to the assignment.
(b) Compliance. For purposes of the
coordinated party expenditure limits,
State committee includes a subordinate
committee of a State committee and
includes a district or local committee
to which coordinated party expenditure
authority has been assigned. State
committees and subordinate State
committees and such district or local
committees combined shall not exceed
the coordinated party expenditure limits set forth in 11 CFR 109.32. The State
committee shall administer the limitation in one of the following ways:
(1) The State committee shall be responsible for insuring that the coordinated party expenditures of the entire
party organization are within the coordinated party expenditure limits, including receiving reports from any subordinate committee of a State committee or district or local committee
making coordinated party expenditures
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(a)(2)(i)(B) of this section, a candidate
may use contributions to the GELAC
to reimburse his or her Federal fund
account an amount equal to 10% of the
payroll and overhead expenditures of
his or her national campaign headquarters and state offices.
(B) Overhead expenditures include,
but are not limited to rent, utilities,
office equipment, furniture, supplies
and all telephone charges except for
telephone charges related to a special
use such as voter registration and get
out the vote efforts.
(C) If the candidate wishes to claim a
larger compliance exemption for payroll or overhead expenditures, the candidate shall establish allocation percentages for each individual who
spends all or a portion of his or her
time to perform duties which are considered necessary to ensure compliance
with title 2 of the United States Code
or chapter 95 of title 26 of the United
States Code. The candidate shall keep
detailed records to support the derivation of each percentage. Such records
shall indicate which duties are considered compliance and the percentage of
time each person spends on such activity.
(D) In addition, a candidate may use
contributions to the GELAC to reimburse his or her Federal fund account
an amount equal to 50% of the costs
(other than payroll) associated with
computer services. Such costs include
but are not limited to rental and maintenance of computer equipment, data
entry services not performed by committee personnel, and related supplies.
(E) If the candidate wishes to claim a
larger compliance exemption for costs
associated with computer services, the
candidate shall establish allocation
percentages for each computer function that is considered necessary, in
whole or in part, to ensure compliance
with 2 U.S.C. 431 et seq., and 26 U.S.C.
9001 et seq. The allocation shall be
based on a reasonable estimate of the
costs associated with each computer
function, such as the costs for data
entry services performed by persons
other than committee personnel and
processing time. The candidate shall
keep detailed records to support such
calculations. The records shall indicate
which computer functions are consid-

ered compliance-related and shall reflect which costs are associated with
each computer function.
(F) The Commission’s Financial Control and Compliance Manual for General Election Candidates Receiving
Public Funding contains some accepted
alternative allocation methods for determining the amount of salaries and
overhead expenditures that may be
considered exempt compliance costs.
(G) Reimbursement from the GELAC
may be made to the separate account
maintained for federal funds under 11
CFR 9005.2 for legal and accounting
compliance
services
disbursements
that are initially paid from the separate federal funds account. Such reimbursement must be made prior to any
repayment determination by the Commission pursuant to 11 CFR 9007.2. Any
amounts so reimbursed to the Federal
funds account may not subsequently be
transferred back to the GELAC.
(iii) Amounts paid from the GELAC
for the purposes permitted by paragraphs (a)(2)(i) (A) through (F), (H) and
(I) of this section shall not be subject
to the expenditure limits of 2 U.S.C.
441a(b) and 11 CFR 110.8. (See also 11
CFR 100.146.) When the proceeds of
loans made in accordance with paragraph (a)(2)(i)(G) of this section are expended on qualified campaign expenses,
such expenditures shall count against
the candidate’s expenditure limit.
(iv) Contributions to and funds deposited in the GELAC may not be used to
retire debts remaining from the presidential primaries, except that, after
payment of all expenses set out in
paragraph (a)(2)(i) of this section, and
the completion of the audit and repayment process, including the making of
all repayments owed to the United
States Treasury by both the candidate’s primary and general election
committees, funds remaining in the
GELAC may be used for any purpose
permitted under 2 U.S.C. 439a and 11
CFR part 113, including payment of primary election debts, which shall remain subject to the primary expenditure limit under 11 CFR 9035.1.
(3) Deposit and disclosure. (i) Amounts
received pursuant to paragraph (a)(1) of
this section shall be deposited and
maintained in a GELAC account separate from the account described in 11
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CFR 9005.2 and shall not be commingled with any money paid to the candidate by the Secretary pursuant to 11
CFR 9005.2.
(ii) The receipts to and disbursements from the GELAC account shall
be reported in a separate report in accordance with 11 CFR 9006.1(b)(2). All
contributions made to the GELAC account shall be recorded in accordance
with 11 CFR 102.9. Disbursements made
from the GELAC account shall be documented in the same manner provided in
11 CFR 9003.5.
(b) Contributions to defray qualified
campaign expenses—major party candidates. (1) A major party candidate or
his or her authorized committee(s) may
solicit contributions to defray qualified campaign expenses to the extent
necessary to make up any deficiency in
payments received from the Fund due
to the application of 11 CFR 9005.2(b).
(2) Such contributions may be deposited in a separate account or may be
deposited with federal funds received
under 11 CFR 9005.2. Disbursements
from this account shall be made only
to defray qualified campaign expenses
and to defray the cost of soliciting contributions to such account. All disbursements from this account shall be
documented in accordance with 11 CFR
9003.5 and shall be reported in accordance with 11 CFR 9006.1.
(3) A candidate may make transfers
to this account from his or her GELAC,
or from the candidate’s primary election account in accordance with paragraph (a)(1)(iii) of this section.
(4) The contributions received under
this section shall be subject to the limitations and prohibitions of 11 CFR
parts 110, 114 and 115 and shall be aggregated with all contributions made
by the same persons to the candidate’s
GELAC under paragraph (a) of this section for the purposes of such limitations.
(5) Any costs incurred for soliciting
contributions to this account shall not
be considered expenditures to the extent that the aggregate of such costs
does not exceed 20 percent of the expenditure limitation under 11 CFR
9003.2(a)(1). These costs shall, however,
be reported as disbursements in accordance with 11 CFR part 104 and 11 CFR
9006.1. For purposes of this section, a

candidate may exclude from the expenditure limitation an amount equal
to 10% of the payroll (including payroll
taxes) and overhead expenditures of his
or her national campaign headquarters
and state offices as exempt fundraising
costs. The candidate may claim a larger fundraising exemption by establishing allocation percentages for employees using the method described in
paragraph (a)(2)(ii)(C) of this section.
(6) Any costs incurred for legal and
accounting services which are provided
solely to ensure compliance with 2
U.S.C. 431 et seq. and 26 U.S.C. 9001 et
seq. shall not count against the candidate’s expenditure limitation. A candidate may exclude from the expenditure limitation the amounts described
in paragraphs (a)(2)(ii) (A) and (D) of
this section for payroll, overhead or
computer costs or a larger amount
under paragraphs (a)(2)(ii) (C) and (E)
of this section.
(7) The Commission’s Financial Control and Compliance Manual for General Election Candidates Receiving
Public Funding contains some accepted
alternative allocation methods for determining the amount of salaries and
overhead expenditures that may be
considered exempt compliance costs or
exempt fundraising costs.
(c) Contributions to defray qualified
campaign expenses—minor and new party
candidates. (1) A minor or new party
candidate may solicit contributions to
defray qualified campaign expenses
which exceed the amount received by
such candidate from the Fund, subject
to the limits of 11 CFR 9003.2(b).
(2) The contributions received under
this section shall be subject to the limitations and prohibitions of 11 CFR
parts 110, 114 and 115.
(3) Such contributions may be deposited in a separate account or may be
deposited with federal funds received
under 11 CFR 9005.2. Disbursements
from this account shall be made only
for the following purposes:
(i) To defray qualified campaign expenses;
(ii) To make repayments under 11
CFR 9007.2;
(iii) To defray the cost of soliciting
contributions to such account;
(iv) To defray the cost of legal and
accounting services provided solely to
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ensure compliance with 2 U.S.C. 431 et
seq. and 26 U.S.C. 9001 et seq.;
(v) To defray the cost of producing,
delivering and explaining the computerized information and materials provided pursuant to 11 CFR 9003.6 and explaining the operation of the computer
system’s software.
(4) All disbursements from this account shall be documented in accordance with 11 CFR 9003.5 and shall be reported in accordance with 11 CFR part
104 and § 9006.1. The candidate shall
keep and maintain a separate record of
disbursements made to defray exempt
legal and accounting costs under paragraphs (c) (6) and (7) of this section and
shall report such disbursements in accordance with 11 CFR part 104 and 11
CFR 9006.1.
(5) Any costs incurred for soliciting
contributions to this account shall not
be considered expenditures to the extent that the aggregate of such costs
does not exceed 20 percent of the expenditure limitation under 11 CFR
9003.2(a)(1). These costs shall, however,
be reported as disbursements in accordance with 11 CFR part 104 and 9006.1.
For purposes of this section, a candidate may exclude from the expenditure limitation the amount of payroll
costs described in paragraph (b)(5) of
this section.
(6) Any costs incurred for legal and
accounting services which are provided
solely to ensure compliance with 2
U.S.C. 431 et seq. and 26 U.S.C. 9001 et
seq. shall not count against the candidate’s expenditure limitation. A candidate may exclude from the expenditure limitation the amounts described
in paragraphs (a)(2)(ii) (A) and (D) of
this section for payroll, overhead or
computer costs or a larger amount
under paragraphs (a)(2)(ii) (C) and (E)
of this section.
(7) The Commission’s Financial Control and Compliance Manual for General Election Candidates Receiving
Public Funding contains some accepted
alternative allocation methods for determining the amount of salaries and
overhead expenditures that may be

considered exempt compliance costs or
exempt fundraising costs.
[60 FR 31872, June 16, 1995, as amended at 60
FR 57537, Nov. 16, 1995; 64 FR 49362, Sept. 13,
1999; 67 FR 78682, Dec. 26, 2002; 68 FR 47414,
Aug. 8, 2003]

§ 9003.4 Expenses incurred prior to the
beginning of the expenditure report
period or prior to receipt of Federal
funds.
(a) Permissible expenditures. (1) A candidate may incur expenditures before
the beginning of the expenditure report
period, as defined at 11 CFR 9002.12, if
such expenditures are for property,
services or facilities which are to be
used in connection with his or her general election campaign and which are
for use during the expenditure report
period. Such expenditures will be considered qualified campaign expenses.
Examples of such expenditures include
but are not limited to: Expenditures
for establishing financial accounting
systems and expenditures for organizational planning. Expenditures for polling that are incurred before the start
of the expenditure report period are attributed as provided in 11 CFR
9034.4(e)(2).
(2) A candidate may incur qualified
campaign expenses prior to receiving
payments under 11 CFR part 9005.
(b) Sources. (1) A candidate may obtain a loan which meets the requirements of 11 CFR 100.82 for loans in the
ordinary course of business to defray
permissible expenditures described in
11 CFR 9003.4(a). A candidate receiving
payments equal to the expenditure limitation in 11 CFR 110.8 shall make full
repayment of principal and interest on
such loans from payments received by
the candidate under 11 CFR part 9005
within 15 days of receiving such payments.
(2) A major party candidate may borrow from his or her legal and accounting compliance fund for the purposes of
defraying permissible expenditures described in 11 CFR 9003.4(a). All amounts
borrowed from the legal and accounting compliance fund must be restored
to such fund after the beginning of the
expenditure report period either from
federal funds received under 11 CFR

288

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00298

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

Federal Election Commission

§ 9003.5

part 9005 or private contributions received under 11 CFR 9003.3(b). For candidates receiving federal funds, restoration shall be made within 15 days
after receipt of such funds.
(3) A minor or new party candidate
may defray such expenditures from
contributions received in accordance
with 11 CFR 9003.3(c).
(4)(i) A candidate who has received
federal funding under 11 CFR part 9031
et seq., may borrow from his or her primary election committee(s) an amount
not to exceed the residual balance projected to remain in the candidate’s primary account(s) on the basis of the formula set forth at 11 CFR 9038.3(c). A
major party candidate receiving payments equal to the expenditure limitation shall reimburse amounts borrowed
from his or her primary committee(s)
from payments received by the candidate under 11 CFR part 9005 within 15
days of such receipt.
(ii) A candidate who has not received
federal funding during the primary
campaign may borrow at any time
from his or her primary account(s) to
defray such expenditures, provided that
a major party candidate receiving payments equal to the expenditure limitation shall reimburse all amounts borrowed from his or her primary committee(s) from payments received by
the candidate under 11 CFR part 9005
within 15 days of such receipt.
(5) A candidate may use personal
funds in accordance with 11 CFR
9003.2(c), up to his or her $50,000 limit,
to defray such expenditures.
(c) Deposit and disclosure. Amounts
received or borrowed by a candidate
under 11 CFR 9003.4(b) to defray expenditures permitted under 11 CFR
9003.4(a) shall be deposited in a separate account to be used only for such
expenditures. All receipts and disbursements from such account shall be reported pursuant to 11 CFR 9006.1(a) and
documented in accordance with 11 CFR
9003.5
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[56 FR 35913, July 29, 1991, as amended at 60
FR 31874, June 16, 1995; 67 FR 78682, Dec. 26,
2002]

§ 9003.5 Documentation of disbursements.
(a) Burden of proof. Each candidate
shall have the burden of proving that

disbursements made by the candidate
or his or her authorized committee(s)
or persons authorized to make expenditures on behalf of the candidate or authorized committee(s) are qualified
campaign expenses as defined in 11 CFR
9002.11. The candidate and his or her
authorized committee(s) shall obtain
and furnish to the Commission on request any evidence regarding qualified
campaign expenses made by the candidate, his or her authorized committees and agents or persons authorized
to make expenditures on behalf of the
candidate or committee(s) as provided
in paragraph (b) of this section.
(b) Documentation required. (1) For
disbursements in excess of $200 to a
payee, the candidate shall present a
canceled check negotiated by the payee
and either:
(i) A receipted bill from the payee
that states that purpose of the disbursement; or
(ii) If such a receipt is not available,
(A) One of the following documents
generated by the payee: a bill, invoice,
or voucher that states the purpose of
the disbursement; or
(B) Where the documents specified in
paragraph (b)(1)(ii)(A) of this section
are not available, a voucher or contemporaneous memorandum from the candidate or the committee that states
the purpose of the disbursement; or
(iii) Where the supporting documentation required in paragraphs (b)(1)
(i) or (ii) of this section is not available, the candidate or committee may
present collateral evidence to document the qualified campaign expense.
Such collateral evidence may include,
but is not limited to:
(A) Evidence demonstrating that the
expenditure is part of an identifiable
program or project which is otherwise
sufficiently documented such as a disbursement which is one of a number of
documented disbursements relating to
a campaign mailing or to the operation
of a campaign office; or
(B) Evidence that the disbursement is
covered by a pre-established written
campaign committee policy, such as a
dairy travel expense policy.
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(iv) If the purpose of the disbursement is not stated in the accompanying documentation, it must be indicated on the canceled check negotiated by the payee.
(2) For all other disbursements, the
candidate shall present:
(i) A record disclosing the full name
and mailing address of the payee, the
amount, date and purpose of the disbursement, if made from a petty cash
fund; or
(ii) A canceled check negotiated by
the payee that states the full name and
mailing address of the payee, and the
amount, date and purpose of the disbursement.
(3) For purposes of this section:
(i) Payee means the person who provides the goods or services to the candidate or committee in return for the
disbursement; except that an individual will be considered a payee under
this section if he or she receives $1000
or less advanced for travel and/or subsistence and if the individual is the recipient of the goods or services purchased.
(ii) Purpose means the full name and
mailing address of the payee, the date
and amount of the disbursement, and a
brief description of the goods or services purchased. Examples of acceptable
and unacceptable descriptions of goods
and services purchased are listed at 11
CFR 104.3(b)(3)(i)(B).
(4) The documentation requirements
of 11 CFR 102.9(b) shall also apply to
disbursements.
(c) Retention of records. The candidate
shall retain records with respect to
each disbursement and receipt, including bank records, vouchers, worksheets, receipts, bills and accounts,
journals, ledgers, fundraising solicitation material, accounting systems documentation, and any related materials
documenting campaign receipts and
disbursements, for a period of three
years pursuant to 11 CFR 102.9(c), and
shall present these records to the Commission on request.
(d) List of capital and other assets—(1)
Capital assets The candidate or committee shall maintain a list of all capital assets whose purchase price exceeded $2000 when acquired by the campaign. The list shall include a brief description of each capital asset, the pur-

chase price, the date it was acquired,
the method of disposition and the
amount received in disposition. For
purposes of this section, ‘‘capital
asset’’ shall be defined in accordance
with 11 CFR 9004.9(d)(1).
(2) Other assets. The candidate or
committee shall maintain a list of
other assets acquired for use in fundraising or as collateral for campaign
loans, if the aggregate value of such assets exceeds $5000. The list shall include a brief description of each such
asset, the fair market value of each
asset, the method of disposition and
the amount received in disposition.
The fair market value of other assets
shall be determined in accordance with
11 CFR 9004.9(d)(2).
[60 FR 31874, June 16, 1995, as amended at 64
FR 49362, Sept. 13, 1999; 68 FR 47415, Aug. 8,
2003]

§ 9003.6 Production of computer information.
(a) Categories of computerized information to be provided. If the candidate or
the candidate’s authorized committee
maintains or uses computerized information containing any of the categories of data listed in paragraphs
(a)(1) through (a)(9) of this section, the
committee shall provide computerized
magnetic media, such as magnetic
tapes or magnetic diskettes, containing the computerized information
at the times specified in 11 CFR
9007.1(b)(1):
(1) Information required by law to be
maintained regarding the committee’s
receipts or disbursements;
(2) Receipts by and disbursements
from a legal and accounting compliance fund under 11 CFR 9003.3(a), including the allocation of payroll and
overhead expenditures;
(3) Receipts and disbursements under
11 CFR 9003.3 (b) or (c) to defray the
costs of soliciting contributions or to
defray the costs of legal and accounting services, including the allocation of
payroll and overhead expenditures;
(4) Records relating to the costs of
producing broadcast communications
and purchasing airtime;
(5) Records used to prepare statements of net outstanding qualified
campaign expenses;
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(6) Records used to reconcile bank
statements;
(7) Disbursements made and reimbursements received for the cost of
transportation, ground services and facilities made available to media personnel, including records relating to
how costs charged to media personnel
were determined;
(8) Records relating to the acquisition, use and disposition of capital assets or other assets; and
(9) Any other information that may
be used during the Commission’s audit
to review the committee’s receipts, disbursements, loans, debts, obligations,
bank reconciliations or statements of
net outstanding qualified campaign expenses.
(b) Organization of computerized information and technical specifications. The
computerized magnetic media shall be
prepared and delivered at the committee’s expense and shall conform to the
technical specifications, including file
requirements, described in the Federal
Election Commission’s Computerized
Magnetic Media Requirements for title
26 Candidates/Committees Receiving
Federal Funding. The data contained
in the computerized magnetic media
provided to the Commission shall be
organized in the order specified by the
Computerized Magnetic Media Requirements.
(c) Additional materials and assistance.
Upon request, the committee shall
produce documentation explaining the
computer system’s software capabilities, such as user guides, technical
manuals, formats, layouts and other
materials for processing and analyzing
the information requested. Upon request, the committee shall also make
available such personnel as are necessary to explain the operation of the
computer system’s software and the
computerized information prepared or
maintained by the committee.
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PART 9004—ENTITLEMENT OF ELIGIBLE CANDIDATES TO PAYMENTS;
USE OF PAYMENTS
Sec.
9004.1 Major parties.
9004.2 Pre-election payments for minor and
new party candidates.
9004.3 Post-election payments.

9004.4 Use of payments; examples of qualified campaign expenses and non-qualified
campaign expenses.
9004.5 Investment of public funds; other
uses resulting in income.
9004.6 Expenditures for transportation and
services made available to media personnel; reimbursements.
9004.7 Allocation of travel expenditures.
9004.8 Withdrawal by candidate.
9004.9 Net outstanding qualified campaign
expenses.
9004.10 Sale of assets acquired for fundraising purposes.
9004.11 Winding down costs.
AUTHORITY: 26 U.S.C. 9004 and 9009(b).
SOURCE: 56 FR 35919, July 29, 1991, unless
otherwise noted.

§ 9004.1 Major parties.
The eligible candidates of each major
party in a Presidential election shall
be entitled to equal payments under 11
CFR part 9005 in an amount which, in
the aggregate, shall not exceed
$20,000,000 as adjusted by the Consumer
Price Index in the manner described in
11 CFR 110.17(a).
[56 FR 35919, July 29, 1991, as amended at 67
FR 78683, Dec. 26, 2002]

§ 9004.2 Pre-election
payments
for
minor and new party candidates.
(a) Candidate of a minor party in the
preceding election. An eligible candidate
of a minor party is entitled to pre-election payments:
(1) If he or she received at least 5% of
the total popular vote as the candidate
of a minor party in the preceding election whether or not he or she is the
same minor party’s candidate in this
election.
(2) In an amount which is equal, in
the aggregate, to a proportionate share
of the amount to which major party
candidates are entitled under 11 CFR
9004.1.
The aggregate amount received by a
minor party candidate shall bear the
same ratio to the amount received by
the major party candidates as the number of popular votes received by the
minor party Presidential candidate in
the preceding Presidential election
bears to the average number of popular
votes received by all major party candidates in that election.
(b) Candidate of a minor party in the
current election. The eligible candidate
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of a minor party whose candidate for
the office of President in the preceding
election received at least 5% but less
than 25% of the total popular vote is
eligible to receive pre-election payments. The amount which a minor
party candidate is entitled to receive
under this section shall be computed
pursuant to 11 CFR 9004.2(a) based on
the number of popular votes received
by the minor party’s candidate in the
preceding Presidential election; however, the amount to which the minor
party candidate is entitled under this
section shall be reduced by the amount
to which the minor party’s Presidential candidate in this election is entitled under 11 CFR 9004.2(a), if any.
(c) New party candidate. A candidate
of a new party who was a candidate for
the office of President in at least 10
States in the preceding election may
be eligible to receive pre-election payments if he or she received at least 5%
but less than 25% of the total popular
vote in the preceding election. The
amount which a new party candidate is
entitled to receive under this section
shall be computed pursuant to 11 CFR
9004.2(a) based on the number of popular votes received by the new party
candidate in the preceding election. If
a new party candidate is entitled to
payments under this section, the
amount of the entitlement shall be reduced by the amount to which the candidate is entitled under 11 CFR
9004.2(a), if any.
§ 9004.3 Post-election payments.
(a) Minor and new party candidates.
Eligible candidates of a minor party or
of a new party who, as candidates, receive 5 percent or more of the total
number of popular votes cast for the office of President in the election shall
be entitled to payments under 11 CFR
part 9005 equal, in the aggregate, to a
proportionate share of the amount allowed for major party candidates under
11 CFR 9004.1. The amount to which a
minor or new party candidate is entitled shall bear the same ratio to the
amount received by the major party
candidates as the number of popular
votes received by the minor or new
party candidate in the Presidential
election bears to the average number of
popular votes received by the major

party candidates for President in that
election.
(b) Amount of entitlement. The aggregate payments to which an eligible
candidate shall be entitled shall not
exceed an amount equal to the lower
of:
(1) The amount of qualified campaign
expenses incurred by such eligible candidate and his or her authorized committee(s), reduced by the amount of
contributions which are received to defray qualified campaign expenses by
such eligible candidate and such committee(s); or
(2) The aggregate payments to which
the eligible candidates of a major party
are entitled under 11 CFR 9004.1, reduced by the amount of contributions
received by such eligible candidates
and their authorized committees to defray qualified campaign expenses in the
case of a deficiency in the Fund.
(c) Amount of entitlement limited by
pre-election payment. If an eligible candidate is entitled to payment under 11
CFR 9004.2, the amount allowable to
that candidate under this section shall
also be limited to the amount, if any,
by which the entitlement under 11 CFR
9004.3(a) exceeds the amount of the entitlement under 11 CFR 9004.2.
§ 9004.4 Use of payments; examples of
qualified campaign expenses and
non-qualified campaign expenses.
(a) Qualified campaign expenses. An eligible candidate shall use payments received under 11 CFR part 9005 only for
the following purposes:
(1) To defray qualified campaign expenses;
(2) To repay loans that meet the requirements of 11 CFR 100.52(b) or 100.82
or to otherwise restore funds (other
than contributions received pursuant
to 11 CFR 9003.3 (b) or (c) and expended
to defray qualified campaign expenses)
used to defray qualified campaign expenses;
(3) To restore funds expended in accordance with 11 CFR 9003.4 for qualified campaign expenses incurred by the
candidate prior to the beginning of the
expenditure report period;
(4) To defray winding down costs pursuant to 11 CFR 9004.11;
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(5) To defray costs associated with
the candidate’s general election campaign paid after the end of the expenditure report period, but incurred by the
candidate prior to the end of the expenditure report period, for which written arrangement or commitment was
made on or before the close of the expenditure report period for goods and
services received during the expenditure reporting period; and
(6) Monetary bonuses paid after the
date of the election and gifts shall be
considered qualified campaign expenses, provided that:
(i) All monetary bonuses paid after
the date of the election for committee
employees and consultants in recognition of campaign-related activities or
services:
(A) Are provided for pursuant to a
written contract made prior to the
date of the election; and
(B) Are paid during the expenditure
report period; and
(ii) Gifts for committee employees,
consultants and volunteers in recognition of campaign-related activities or
services do not exceed $150 total per individual and the total of all gifts does
not exceed $20,000.
(b) Non-qualified campaign expenses—
(1) General. The following are examples
of disbursements that are not qualified
campaign expenses.
(2) Excessive expenditures. An expenditure which is in excess of any of the
limitations under 11 CFR 9003.2 shall
not be considered a qualified campaign
expense. The Commission will calculate the amount of expenditures attributable to these limitations using
the full amounts originally charged for
goods and services rendered to the
committee and not the amounts for
which such obligations were later settled and paid, unless the committee
can demonstrate that the lower
amount paid reflects a reasonable settlement of a bona fide dispute with the
creditor.
(3) Expenditures incurred after the close
of the expenditure report period. Except
for accounts payable pursuant to paragraph (a)(5) of this section and winding
down costs pursuant to 11 CFR 9004.11,
any expenditures incurred after the
close of the expenditure report period,

as defined in 11 CFR 9002.12, are not
qualified campaign expenses.
(4) Civil or criminal penalties. Civil or
criminal penalties paid pursuant to the
Federal Election Campaign Act are not
qualified campaign expenses and cannot be defrayed from payments received under 11 CFR part 9005. Penalties may be paid from contributions
in the candidate’s legal and accounting
compliance fund, in accordance with 11
CFR
9003.3(a)(2)(i)(C).
Additional
amounts may be received and expended
to pay such penalties, if necessary.
These funds shall not be considered
contributions or expenditures but all
amounts so received shall be subject to
the prohibitions of the Act. Amounts
received and expended under this section shall be reported in accordance
with 11 CFR part 104.
(5) Solicitation expenses. Any expenses
incurred by a major party candidate to
solicit contributions to a legal and accounting compliance fund established
pursuant to 11 CFR 9003.3(a) are not
qualified campaign expenses and cannot be defrayed from payments received under 11 CFR part 9005.
(6) Payments to candidate. Payments
made to the candidate by his or her
committee, other than to reimburse
funds advanced by the candidate for
qualified campaign expenses, are not
qualified campaign expenses.
(7) Payments to other authorized committees. Payments, including transfers,
contributions and loans, to other committees authorized by the same candidate for a different election are not
qualified campaign expenses.
(8) Lost, misplaced, or stolen items. The
cost of lost, misplaced, or stolen items
may be considered a nonqualified campaign expense. Factors considered by
the Commission in making this determination shall include, but not be limited to, whether the committee demonstrates that it made conscientious
efforts to safeguard the missing equipment; whether the committee sought
or obtained insurance on the items;
whether the committee filed a police
report; the type of equipment involved;
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and the number and value of items that
were lost.
[56 FR 35919, July 29, 1991, as amended at 60
FR 31875, June 16, 1995; 64 FR 49362, Sept. 13,
1999; 67 FR 78683, Dec. 26, 2002; 68 FR 47415,
Aug. 8, 2003]

§ 9004.5 Investment of public funds;
other uses resulting in income.
Investment of public funds or any
other use of public funds that results in
income is permissible, provided that an
amount equal to all net income derived
from such a use, less Federal, State
and local taxes paid on such income,
shall be paid to the Secretary. Any net
loss from an investment or other use of
public funds will be considered a nonqualified campaign expense and an
amount equal to the amount of such
loss shall be repaid to the United
States Treasury as provided under 11
CFR 9007.2(b)(2)(i).
[60 FR 31876, June 16, 1995]
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§ 9004.6 Expenditures for transportation and services made available
to media personnel; reimbursements.
(a) General. (1) Expenditures by an
authorized committee for transportation, ground services or facilities (including air travel, ground transportation, housing, meals, telephone service, typewriters, and computers) provided to media personnel, Secret Service personnel or national security staff
will be considered qualified campaign
expenses, and, except for costs relating
to Secret Service personnel or national
security staff, will be subject to the
overall expenditure limitations of 11
CFR 9003.2(a)(1) and (b)(1).
(2) Subject to the limitations in paragraphs (b) and (c) of this section, committees may seek reimbursement from
the media for the expenses described in
paragraph (a)(3) of this section, and
may deduct reimbursements received
from media representatives from the
amount of expenditures subject to the
overall expenditure limitation of 11
CFR § 9003.2(a)(1) and (b)(1). Expenses
for which the committee receives no
reimbursement will be considered
qualified campaign expenses, and, with
the exception of those expenses relating to Secret Service personnel and na-

tional security staff, will be subject to
the overall expenditure limitation.
(3) Committees may seek reimbursement from the media only for the
billable items specified in the White
House Press Corps Travel Policies and
Procedures issued by the White House
Travel Office.
(b) Reimbursement limits; billing. (1)
The amount of reimbursement sought
from a media representative under
paragraph (a)(2) of this section shall
not exceed 110% of the media representative’s pro rata share (or a reasonable estimate of the media representative’s pro rata share) of the actual cost of the transportation and
services made available. Any reimbursement received in excess of this
amount shall be disposed of in accordance with paragraph (d)(1) of this section.
(2) For the purposes of this section, a
media representative’s pro rata share
shall be calculated by dividing the
total actual cost of the transportation
and services provided by the total number of individuals to whom such transportation and services are made available. For purposes of this calculation,
the total number of individuals shall
include committee staff, media personnel, Secret Service personnel, national security staff and any other individuals to whom such transportation
and services are made available, except
that, when seeking reimbursement for
transportation costs paid by the committee under 11 CFR 9004.7(b)(5)(i), the
total number of individuals shall not
include national security staff.
(3) No later than sixty (60) days of the
campaign trip or event, the committee
shall provide each media representative attending the event with an
itemized
bill
that
specifies
the
amounts charged for air and ground
transportation for each segment of the
trip, housing, meals, telephone service,
and other billable items specified in
the White House Press Corps Travel
Policies and Procedures issued by the
White House Travel Office. Payments
shall be due sixty (60) days from the
date of the bill, unless the media representative disputes the charges.
(c) Deducation of reimbursements from
expenditures subject to the overall expenditure limitation. (1) The committee
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may deduct from the amount of expenditures subject to the overall expenditure limitation:
(i) The amount of reimbursements received from media representatives in
payment for the transportation and
services described in paragraph (a) of
this section, up to the actual cost of
the transportation and services provided to media representatives; and
(ii) An additional amount of the reimbursements received from media representatives, representing the administrative costs incurred by the committee in providing these services to
the media representative and seeking
reimbursement for them, equal to:
(A) Three percent of the actual cost
of transportation and services provided
to the media representatives under this
section; or
(B) An amount in excess of 3% representing the administrative costs actually incurred by the committee in
providing services to the media representatives, provided that the committee is able to document the total
amount of administrative costs actually incurred.
(2) For the purpose of this paragraph,
‘‘administrative costs’’ includes all
costs incurred by the committee in
making travel arrangements and seeking reimbursement, whether these
services are performed by committee
staff or by independent contractors.
(d) Disposal of excess reimbursements. If
the committee receives reimbursements in excess of the amount deductible under paragraph (c) of this section,
it shall dispose of the excess amount in
the following manner:
(1) Any reimbursement received in
excess of 110% of the actual pro rata
cost of the transportation and services
made available to a media representative shall be returned to the media representative.
(2) Any amount in excess of the
amount deductible under paragraph (c)
of this section that is not required to
be returned to the media representative under paragraph (d)(1) of this section shall be paid to the Treasury.
(e) Reporting. The total amount paid
by an authorized committee for the
services and facilities described in
paragraph (a)(1) of this section, plus
the administrative costs incurred by

the committee in providing these services and facilities and seeking reimbursement for them, shall be reported
as an expenditure in accordance with 11
CFR 104.3(b)(2)(i). Any reimbursement
received by such committee under
paragraph (b)(1) of this section shall be
reported in accordance with 11 CFR
104.3(a)(3)(ix).
[60 FR 31876, June 16, 1995, as amended at 64
FR 42583, Aug. 5, 1999; 68 FR 69595, Dec. 15,
2003]

§ 9004.7 Allocation of travel expenditures.
(a) Notwithstanding the provisions of
11 CFR 106.3, expenditures for travel relating to a Presidential or Vice Presidential candidate’s campaign by any
individual, including a candidate,
shall, pursuant to the provisions of
paragraph (b) of this section, be qualified campaign expenses and be reported
by the candidate’s authorized committee(s) as expenditures.
(b)(1) For a trip which is entirely
campaign-related, the total cost of the
trip shall be a qualified campaign expense and a reportable expenditure.
(2) For a trip which includes campaign-related and non-campaign related stops, that portion of the cost of
the trip allocable to campaign activity
shall be a qualified campaign expense
and a reportable expenditure. Such portion shall be determined by calculating
what the trip would have cost from the
point of origin of the trip to the first
campaign-related stop and from the
stop through each subsequent campaign-related stop to the point of origin. If any campaign activity, other
than incidental contacts, is conducted
at a stop, that stop shall be considered
campaign-related. Campaign activity
includes soliciting, making, or accepting contributions, and expressly advocating the election or defeat of the
candidate. Other factors, including the
setting, timing and statements or expressions of the purpose of an event,
and the substance of the remarks or
speech made, will also be considered in
determining whether a stop is campaign-related.
(3) For each trip, an itinerary shall
be prepared and such itinerary shall be
made available by the committee for
Commission inspection. The itinerary
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shall show the time of arrival and departure and the type of events held.
(4) For trips by government conveyance or by charter, a list of all passengers on such trip, along with a designation of which passengers are and
which are not campaign-related, shall
be made available for Commission inspection. When required to be created,
a copy of the government’s or charter
company’s official manifest shall also
be maintained and made available by
the committee.
(5)(i) If any individual, including a
candidate, uses a government airplane
for campaign-related travel, the candidate’s authorized committee shall
pay the appropriate government entity
an amount equal to the applicable rate
set forth in 11 CFR 100.93(e).
(ii) [Reserved]
(iii) If any individual, including a
candidate, uses a government conveyance, other than an airplane, for campaign-related travel, the candidate’s
authorized committee shall pay the appropriate
government
entity
an
amount equal to the amount required
under 11 CFR 100.93(d).
(iv) If any individual, including a
candidate, uses accommodations, including lodging and meeting rooms,
during campaign-related travel, and
the accommodations are paid for by a
government entity, the candidate’s authorized committee shall pay the appropriate
government
entity
an
amount equal to the usual and normal
charge for the accommodations, and
shall maintain documentation supporting the amount paid.
(v) For travel by airplane, the committee shall maintain documentation
of the lowest unrestricted nondiscounted airfare as required by 11 CFR
100.93(i)(1) or (2) in addition to any
other documentation required in this
section. For travel by other conveyances, the committee shall maintain
documentation of the commercial rental rate as required by 11 CFR 100.93(i)(3)
in addition to any other documentation required in this section.
(6) Travel expenses of a candidate’s
spouse and family when accompanying
the candidate on campaign-related
travel may be treated as qualified campaign expenses and reportable expenditures. If the spouse or family members

conduct campaign-related activities,
their travel expenses shall be qualified
campaign expenses and reportable expenditures.
(7) If any individual, including a candidate, incurs expenses for campaignrelated travel, other than by use of
government conveyance or accommodations, an amount equal to that
portion of the actual cost of the conveyance or accommodations which is
allocable to all passengers, including
the candidate, who are traveling for
campaign purposes shall be a qualified
campaign expense and shall be reported
by the committee as an expenditure.
(i) If the trip is by charter, the actual
cost for each passenger shall be determined by dividing the total operating
cost for the charter by the total number of passengers transported. The
amount which is a qualified campaign
expense and a reportable expenditure
shall be calculated in accordance with
the formula set forth at 11 CFR
9004.7(b)(2) on the basis of the actual
cost per passenger multiplied by the
number of passengers traveling for
campaign purposes.
(ii) If the trip is by non-charter commercial transportation, the actual cost
shall be calculated in accordance with
the formula set forth at 11 CFR
9004.7(b)(2) on the basis of the commercial fare. Such actual cost shall be a
qualified campaign expense and a reportable expenditure.
(8) Travel on airplanes not licensed
by the Federal Aviation Administration to operate for compensation or
hire under 14 CFR parts 121, 129, or 135,
government conveyances, and other
means of transportation not operated
for commercial passenger service is
governed by 11 CFR 100.93.
[60 FR 31876, June 16, 1995, as amended at 68
FR 69595, Dec. 15, 2003]
EFFECTIVE DATE NOTE: At 74 FR 63967, Dec.
7, 2009, § 9004.7 was amended by revising paragraphs (b)(5)(i), (b)(5)(iii), (b)(5)(v), and (b)(8),
effective after these regulations have been
before Congress for 30 legislative days pursuant to 26 U.S.C. 9009(c). For the convenience
of the user, the revised text is set forth as
follows:
§ 9004.7

*

Allocation of travel expenditures.

*

*

*
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(b) * * *
(5)(i) If any individual, including a candidate, uses a government aircraft for campaign-related travel, the candidate’s authorized committee shall pay the appropriate
government entity an amount equal to the
applicable rate set forth in 11 CFR 100.93(e).
* * * * *
(iii) If any individual, including a candidate, uses a government conveyance, other
than an aircraft, for campaign-related travel, the candidate’s authorized committee
shall pay the appropriate government entity
an amount equal to the amount required
under 11 CFR 100.93(d).
* * * * *
(v) For travel by aircraft, the committee
shall maintain documentation as required by
11 CFR 100.93(j)(1) in addition to any other
documentation required in this section. For
travel by other conveyances, the committee
shall maintain documentation of the commercial rental rate as required by 11 CFR
100.93(j)(3) in addition to any other documentation required in this section.

*

*

*

*

*

(8) Non-commercial travel, as defined in 11
CFR 100.93(a)(3)(v), on aircraft, and travel on
other means of transportation not operated
for commercial passenger service, is governed by 11 CFR 100.93.

cprice-sewell on DSKHWCL6B1PROD with CFR

§ 9004.8 Withdrawal by candidate.
(a) Any individual who is not actively conducting campaigns in more
than one State for the office of President or Vice President shall cease to be
a candidate under 11 CFR 9002.2.
(b) An individual who ceases to be a
candidate under this section shall:
(1) No longer be eligible to receive
any payments under 11 CFR 9005.2 except to defray qualified campaign expenses as provided in 11 CFR 9004.4.
(2) Submit a statement, within 30 calendar days after he or she ceases to be
a candidate, setting forth the information required under 11 CFR 9004.9(c).
§ 9004.9 Net
outstanding
qualified
campaign expenses.
(a) Candidates receiving post-election
funding. A candidate who is eligible to
receive post-election payments under
11 CFR 9004.3 shall file, no later than 20
calendar days after the date of the
election, a preliminary statement of
that candidate’s net outstanding qualified campaign expenses. The candidate’s net outstanding qualified campaign expenses under this section equal

the difference between 11 CFR 9004.9(a)
(1) and (2).
(1) The total of:
(i) All outstanding obligations for
qualified campaign expenses as of the
date of the election; plus
(ii) An estimate of the amount of
qualified campaign expenses that will
be incurred by the end of the expenditure report period; plus
(iii) An estimate of the necessary
winding down costs, as defined under 11
CFR 9004.4(a)(4), submitted in the format required by paragraph (a)(4) of this
section; less
(2) The total of:
(i) Cash on hand as of the close of
business on the day of the election, including: All contributions dated on or
before that date; currency; balances on
deposit in banks, savings and loan institutions, and other depository institutions; traveler’s checks; certificates
of deposit; treasury bills; and any other
committee investments valued at fair
market value;
(ii) The fair market value of capital
assets and other assets on hand; and
(iii) Amounts owed to the candidate’s
authorized committee(s) in the form of
credits, refunds of deposits, returns, receivables, or rebates of qualified campaign expenses; or a commercially reasonable amount based on the collectibility of those credits, returns, receivables or rebates.
(3) The amount submitted as the
total of outstanding campaign obligations under paragraph (a)(1) of this section shall not include any accounts
payable for non-qualified campaign expenses nor any amounts determined or
anticipated to be required as a repayment under 11 CFR part 9007 or any
amounts paid to secure a surety bond
under 11 CFR 9007.5(c).
(4) The amount submitted as an estimate of necessary winding down costs
under paragraph (a)(1)(iii) of this section shall be broken down by expense
category and quarterly or monthly
time period. This breakdown shall include estimated costs for office space
rental, staff salaries, legal expenses,
accounting expenses, office supplies,
equipment rental, telephone expenses,
postage and other mailing costs, printing and storage. The breakdown shall
estimate the costs that will be incurred
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in each category from the time the
statement is submitted until the expected termination of the committee’s
political activity.
(b) All candidates. Each candidate, except for individuals who have withdrawn pursuant to 11 CFR 9004.8, shall
submit a statement of net outstanding
qualified campaign expenses no later
than 30 calendar days after the end of
the expenditure report period. The
statement shall contain the information required by 11 CFR 9004.9(a) (1) and
(2), except that the amount of outstanding obligations under 11 CFR
9004.9(a)(1)(i) and the amount of cash
on hand, assets and receivables under
11 CFR 9004.9(a)(2) shall be complete as
of the last day of the expenditure report period.
(c) Candidates who withdraw. An individual who ceases to be a candidate
pursuant to 11 CFR 9004.8 shall file a
statement of net outstanding qualified
campaign expenses no later than 30 calendar days after he or she ceases to be
a candidate. The statement shall contain the information required under 11
CFR 9004.9(a) (1) and (2), except that
the amount of outstanding obligations
under 11 CFR 9004.9(a)(1)(i) and the
amount of cash on hand, assets and receivables under 11 CFR 9004.9(a)(2) shall
be complete as of the day on which the
individual ceased to be a candidate.
(d)(1) Capital assets and assets purchased from the primary election committee. (i) For purposes of this section,
the term capital asset means any property used in the operation of the campaign whose purchase price exceeded
$2000 when acquired by the committee.
Property that must be valued as capital assets under this section includes,
but is not limited to, office equipment,
furniture, vehicles and fixtures acquired for use in the operation of the
candidate’s campaign, but does not include property defined as ‘‘other assets’’ under paragraph (d)(2) of this section. Capital assets include items such
as computer systems and telecommunications systems, if the equipment is
used together and if the total cost of
all components that are used together
exceeds $2000. A list of all capital assets shall be maintained by the committee in accordance with 11 CFR
9003.5(d)(1). The fair market value of

capital assets shall be considered to be
60% of the total original cost of such
items when acquired, except that items
received after the end of the expenditure report period must be valued at
their fair market value on the date acquired. A candidate may claim a lower
fair market value for a capital asset by
listing that capital asset on the statement separately and demonstrating,
through documentation, the lower fair
market value.
(ii) If capital assets are obtained
from the candidate’s primary election
committee, the purchase price shall be
considered to be 60% of the original
cost of such assets to the candidate’s
primary election committee. For purposes of the statement of net outstanding qualified campaign expenses
filed after the end of the expenditure
report period, the fair market value of
capital assets obtained from the candidate’s primary election committee
shall be considered to be 20% of the
original cost of such assets to the candidate’s primary election committee.
(iii) Items purchased from the primary election committee that are not
capital assets, and also are not other
assets under paragraph (d)(2) of this
section, shall be listed on an inventory
that states their valuation.
(2) Other assets. The term other assets
means any property acquired by the
committee for use in raising funds or
as collateral for campaign loans.
‘‘Other assets’’ must be included on the
candidate’s statement of net outstanding qualified campaign expenses
if the aggregate value of such assets
exceeds $5000. The value of ‘‘other assets’’ shall be determined by the fair
market value of each item on the last
day of the expenditure report period or
the day on which the individual ceased
to be a candidate, whichever is earlier,
unless the item is acquired after these
dates, in which case the item shall be
valued on the date it is acquired. A list
of other assets shall be maintained by
the committee in accordance with 11
CFR 9003.5(d)(2).
(e) Collectibility of accounts receivable.
If the committee determines that an
account receivable of $500 or more, including any credit, refund, return or
rebate, is not collectible in whole or in
part, the committee shall demonstrate
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through documentation that the determination was commercially reasonable. The documentation shall include
records showing the original amount of
the account receivable, copies of correspondence and memoranda of communications with the debtor showing
attempts to collect the amount due,
and an explanation of how the lesser
amount or full write-off was determined.
(f) Review of candidate statement—(1)
General. The Commission will review
the statement filed by each candidate
under this section. The Commission
may request further information with
respect to statements filed pursuant to
11 CFR 9004.9(b) during the audit of
that
candidate’s
authorized
committee(s) under 11 CFR part 9007.
(2) Candidate eligible for post-election
funding. (i) If, in reviewing the preliminary statement of a candidate eligible
to receive post-election funding, the
Commission receives information indicating that substantial assets of that
candidate’s authorized committee(s)
have been undervalued or not included
in the statement or that the amount of
outstanding qualified campaign expenses has been otherwise overstated
in relation to committee assets, the
Commission may decide to temporarily
postpone its certification of funds to
that candidate pending a final determination of whether the candidate is
entitled to all or a portion of the funds
for which he or she is eligible based on
the percentage of votes the candidate
received in the general election.
(ii) Initial determination. In making a
determination
under
11
CFR
9004.9(f)(2)(i), the Commission will notify the candidate within 10 business
days after its receipt of the statement
of its initial determination that the
candidate is not entitled to receive the
full amount for which the candidate
may be eligible. The notice will give
the legal and factual reasons for the
initial determination and advise the
candidate of the evidence on which the
Commission’s initial determination is
based. The candidate will be given the
opportunity to revise the statement or
to submit, within 10 business days,
written legal or factual materials to
demonstrate that the candidate has net
outstanding qualified campaign ex-

penses that entitle the candidate to
post-election funds. Such materials
may be submitted by counsel if the
candidate so desires.
(iii) Final determination. The Commission will consider any written legal or
factual materials submitted by the
candidate before making its final determination. A final determination
that the candidate is entitled to receive only a portion or no post-election
funding will be accompanied by a written statement of reasons for the Commission’s action. This statement will
explain the legal and factual reasons
underlying the Commission’s determination and will summarize the results of any investigation on which the
determination is based.
(iv) If the candidate demonstrates
that the amount of outstanding qualified campaign expenses still exceeds
committee assets, the Commission will
certify the payment of post-election
funds to which the candidate is entitled.
(v) Petitions for rehearing. The candidate may file a petition for rehearing
of a final determination under this section in accordance with 11 CFR
9007.5(a).
[56 FR 35919, July 29, 1991, as amended at 60
FR 31877, June 16, 1995; 64 FR 49363, Sept. 13,
1999]

§ 9004.10 Sale of assets acquired for
fundraising purposes.
(a) General. A minor or new party
candidate may sell assets donated to
the
candidate’s
authorized
committee(s) or otherwise acquired for
fundraising purposes subject to the
limitations and prohibitions of 11 CFR
9003.2, title 2, United States Code, and
11 CFR parts 110 and 114. This section
will only apply to major party candidates to the extent that they sell assets acquired either for fundraising
purposes in connection with his or her
legal and accounting compliance fund
or when it is necessary to make up any
deficiency in payments received from
the Fund due to the application of 11
CFR 9005.2(b).
(b) Sale after end of expenditure report
period. A minor or new party candidate,
or a major party candidate in the event
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of a deficiency in the payments received from the Fund due to the application of 11 CFR 9005.2(b), whose outstanding debts exceed the cash on hand
after the end of the expenditure report
period as determined under 11 CFR
9002.12, may dispose of assets acquired
for fundraising purposes in a sale to a
wholesaler or other intermediary who
will in turn sell such assets to the public provided that the sale to the wholesaler or intermediary is an arms-length
transaction. Sales made under this subsection will not be subject to the limitations and prohibitions of title 2,
United States Code and 11 CFR parts
110 and 114.
§ 9004.11 Winding down costs.
(a) Winding down costs. Winding down
costs are costs associated with the termination of the candidate’s general
election campaign such as complying
with the post-election requirements of
the Federal Election Campaign Act and
the Presidential Election Campaign
Fund Act, and other necessary administrative costs associated with ending
the campaign, including office space
rental, staff salaries, and office supplies. Winding down costs are qualified
campaign expenses.
(b) Winding down limitation. The total
amount of winding down costs that
may be paid for with public funds shall
not exceed the lesser of:
(1) 2.5% of the expenditure limitation
pursuant to 11 CFR 110.8(a)(2); or
(2) 2.5% of the total of:
(i) The candidate’s expenditures subject to the expenditure limitation as of
the end of the expenditure report period; plus
(ii) The candidate’s expenses exempt
from the expenditure limitation as of
the end of the expenditure report period; except that
(iii) The winding down limitation
shall be no less than $100,000.
(c) Allocation of primary and general
election winding down costs. A candidate
who runs in both the primary and general election may divide winding down
expenses between his or her primary
and general election committees using
any reasonable allocation method. An
allocation method is reasonable if it divides the total winding down costs between the primary and general election

committees and results in no less than
one third of total winding down costs
allocated to each committee. A candidate may demonstrate that an allocation method is reasonable even if either the primary or the general election committee is allocated less than
one third of total winding down costs.
[68 FR 47416, Aug. 8, 2003]

PART 9005—CERTIFICATION BY
COMMISSION
Sec.
9005.1 Certification of payments for candidates.
9005.2 Payments to eligible candidates from
the Fund.
AUTHORITY: 26 U.S.C. 9005, 9006 and 9009(b).
SOURCE: 56 FR 35923, July 29, 1991, unless
otherwise noted.

§ 9005.1 Certification of payments for
candidates.
(a) Certification of payments for major
party candidates. Not later than 10 days
after the Commission determines that
the Presidential and Vice Presidential
candidates of a major party have met
all applicable conditions for eligibility
to receive payments under 11 CFR
9003.1 and 9003.2, the Commission shall
certify to the Secretary that payment
in full of the amounts to which such
candidates are entitled under 11 CFR
part 9004 should be made pursuant to 11
CFR 9005.2.
(b) Certification of pre-election payments for minor and new party candidates. (1) Not later than 10 days after
a minor or new party candidate has
met all applicable conditions for eligibility to receive payments under 11
CFR 9003.1, 9003.2 and 9004.2, the Commission will make an initial determination of the amount, if any, to
which the candidate is entitled. The
Commission will base its determination on the percentage of votes received in the official vote count certified in each State. In notifying the
candidate, the Commission will give
the legal and factual reasons for its determination and advise the candidate
of the evidence on which the determination is based.
(2) The candidate may submit, within
15 days after the Commission’s initial
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determination, written legal or factual
materials to demonstrate that a redetermination is appropriate. Such materials may be submitted by counsel if
the candidate so desires.
(3) The Commission will consider any
written legal or factual materials
timely submitted by the candidate in
making its final determination. A final
determination of certification by the
Commission will be accompanied by a
written statement of reasons for the
Commission’s action. This statement
will explain the reasons underlying the
Commission’s determination and will
summarize the results of any investigation on which the determination is
based.
(c) Certification of minor and new party
candidates for post-election payments. (1)
Not later than 30 days after the general
election, the Commission will determine whether a minor or new party
candidate is eligible for post-election
payments.
(2) The Commission’s determination
of eligibility will be based on the following factors:
(i) The candidate has received at
least 5% or more of the total popular
vote based on unofficial vote results in
each State;
(ii) The candidate has filed a preliminary statement of his or her net outstanding qualified campaign expenses
pursuant to 11 CFR 9004.9(a); and
(iii) The candidate has met all applicable conditions for eligibility under 11
CFR 9003.1 and 9003.2.
(3) The Commission will notify the
candidate of its initial determination
of the amount, if any, to which the
candidate is entitled, give the legal and
factual reasons for its determination
and advise the candidate of the evidence on which the determination is
based. The Commission will also notify
the candidate that it will deduct a percentage of the amount to which the
candidate is entitled based on the unofficial vote results when the Commission certifies an amount for payment
to the Secretary. This deduction will
be based on the average percentage differential between the unofficial and official vote results for all candidates
who received public funds in the preceding Presidential general election.

(4) The candidate may submit within
15 days after the Commission’s initial
determination written legal or factual
materials to demonstrate that a redetermination is appropriate. Such materials may be submitted by counsel if
the candidate so desires.
(5) The Commission will consider any
written legal or factual materials
timely submitted by the candidate in
making its final determination. A final
determination of certification by the
Commission will be accompanied by a
written statement of reasons for the
Commission’s action. This statement
will explain the reasons underlying the
Commission’s determination and will
summarize the results of any investigation on which the determination is
based.
(d) All certifications made by the
Commission pursuant to this section
shall be final and conclusive, except to
the extent that they are subject to examination and audit by the Commission under 11 CFR part 9007 and judicial review under 26 U.S.C. 9011.
[56 FR 35923, July 29, 1991; 56 FR 55972, Oct.
30, 1991]

§ 9005.2 Payments to eligible
didates from the Fund.

(a) Upon receipt of a certification
from the Commission under 11 CFR
9005.1 for payment to the eligible Presidential and Vice Presidential candidates of a political party, the Secretary shall pay to such candidates out
of the Fund the amount certified by
the Commission. Amounts paid to a
candidate shall be under the control of
that candidate.
(b)(1) If at the time of a certification
from the Commission under 11 CFR
9005.1, the Secretary determines that
the monies in the Fund are not, or may
not be, sufficient to satisfy the full entitlements of the eligible candidates of
all political parties, he or she shall
withhold an amount which is determined to be necessary to assure that
the eligible candidates of each political
party will receive their pro rata share.
(2) Amounts withheld under 11 CFR
9005.2(b)(1) shall be paid when the Secretary determines that there are sufficient monies in the Fund to pay such
amounts, or pro rata portions thereof,
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to all eligible candidates from whom
amounts have been withheld.
(c) Payments received from the Fund
by a major party candidate shall be deposited in a separate account maintained by his or her authorized committee, unless there is a deficiency in
the Fund as provided under 11 CFR
9005.2(b)(1). In the case of a deficiency,
the candidate may establish a separate
account for payments from the Fund or
may deposit such payments with contributions received pursuant to 11 CFR
9003.3(b). The account(s) shall be maintained at a State bank, federally chartered depository institution or other
depository institution, the deposits or
accounts of which are insured by the
Federal Deposit Insurance Corporation.
(d) No funds other than the payments
received from the Treasury, reimbursements, or income generated through
use of public funds in accordance with
11 CFR 9004.5, shall be deposited in the
account described in 11 CFR 9005.2(c).
‘‘Reimbursements’’ shall include, but
are not limited to, refunds of deposits,
vendor refunds, reimbursements for
travel expenses under 11 CFR 9004.6 and
9004.7 and reimbursements for legal and
accounting
costs
under
11
CFR
9003.3(a)(2)(ii)(B).

PART 9006—REPORTS AND
RECORDKEEPING
Sec.
9006.1
9006.2
9006.3

Separate reports.
Filing dates.
Alphabetized schedules.

AUTHORITY: 2 U.S.C. 434 and 26 U.S.C.
9009(b).
SOURCE: 56 FR 35924, July 29, 1991, unless
otherwise noted.
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§ 9006.1

Separate reports.

(a) The authorized committee(s) of a
candidate shall report all expenditures
to further the candidate’s general election campaign in reports separate from
reports of any other expenditures made
by such committee(s) with respect to
other elections. Such reports shall be
filed pursuant to the requirements of 11
CFR part 104.
(b) The authorized committee(s) of a
candidate shall file separate reports as
follows:

(1) One report shall be filed which
lists all receipts and disbursements of:
(i) Contributions and loans received
by a major party candidate pursuant to
11 CFR part 9003 to make up deficiencies in Fund payments due to the
application of 11 CFR part 9005;
(ii) Contributions and loans received
pursuant to 11 CFR 9003.2(b)(2) by a
minor, or new party for use in the general election;
(iii) Receipts for expenses incurred
before the beginning of the expenditure
report period pursuant to 11 CFR 9003.4;
(iv) Personal funds expended in accordance with 11 CFR 9003.2(c); and
(v) Payments received from the
Fund.
(2) A second report shall be filed
which lists all receipts of and disbursements from, contributions received for
the candidate’s legal and accounting
compliance fund in accordance with 11
CFR 9003.3(a).
§ 9006.2 Filing dates.
The reports required to be filed under
11 CFR 9006.1 shall be filed during an
election year on a monthly or quarterly basis as prescribed at 11 CFR
104.5(b)(1). During a non-election year,
the candidate’s principal campaign
committee may elect to file reports either on a monthly or quarterly basis in
accordance with 11 CFR 104.5(b)(2).
§ 9006.3 Alphabetized schedules.
If the authorized committee(s) of a
candidate file a schedule of itemized
receipts, disbursements, or debts and
obligations pursuant to 11 CFR 104.3
that was generated directly or indirectly from computerized files or
records, the schedule shall list in alphabetical order the sources of the receipts, the payees or the creditors, as
appropriate. In the case of individuals,
such schedule shall list all contributors, payees, and creditors in alphabetical order by surname.
[60 FR 31877, June 16, 1995]

PART 9007—EXAMINATIONS AND
AUDITS; REPAYMENTS
Sec.
9007.1
9007.2
9007.3

Audits.
Repayments.
Extensions of time.
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9007.4 Additional audits.
9007.5 Petitions for rehearing; stays of repayment determinations.
9007.6 Stale-dated committee checks.
9007.7 Administrative record.
AUTHORITY: 26 U.S.C. 9007 and 9009(b).
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SOURCE: 56 FR 35924, July 29, 1991, unless
otherwise noted.

§ 9007.1 Audits.
(a) General. (1) After each Presidential election, the Commission will
conduct a thorough examination and
audit of the receipts, disbursements,
debts and obligations of each candidate, his or her authorized committee(s), and agents of such candidates or committees. Such examination and audit will include, but will not
be limited to, expenditures pursuant to
11 CFR 9003.4 prior to the beginning of
the expenditure report period, contributions to and expenditures made
from the legal and accounting compliance fund established under 11 CFR
9003.3(a), contributions received to supplement any payments received from
the Fund, and qualified campaign expenses.
(2) In addition, the Commission may
conduct other examinations and audits
from time to time as it deems necessary to carry out the provisions of
this subchapter.
(3) Information obtained pursuant to
any audit and examination conducted
under 11 CFR 9007.1(a) (1) and (2) may
be used by the Commission as the
basis, or partial basis, for its repayment determinations under 11 CFR
9007.2.
(b) Conduct of fieldwork. (1) If the candidate or the candidate’s authorized
committee does not maintain or use
any computerized information containing the data listed in 11 CFR 9003.6,
the Commission will give the candidate’s authorized committee at least
two weeks’ notice of the Commission’s
intention to commence fieldwork on
the audit and examination. The
fieldwork shall be conducted at a site
provided by the committee. If the candidate or the candidate’s authorized
committee maintains or uses computerized information containing any of
the data listed in 11 CFR 9003.6, the
Commission generally will request
such information prior to commence-

ment of audit fieldwork. Such request
will be made in writing. The committee shall produce the computerized
information no later than 15 calendar
days after service of such request.
Upon receipt of the computerized information requested and compliance with
the technical specifications of 11 CFR
9003.6(b), the Commission will give the
candidate’s authorized committee at
least two weeks’ notice of the Commission’s
intention
to
commence
fieldwork on the audit and examination. The fieldwork shall be conducted
at a site provided by the committee.
During or after audit fieldwork, the
Commission may request additional or
updated
computerized
information
which expands the coverage dates of
computerized information previously
provided, and which may be used for
purposes including, but not limited to,
updating a statement of net outstanding qualified campaign expenses.
During or after audit fieldwork, the
Commission may also request additional computerized information which
was created by or becomes available to
the committee that is of assistance in
the Commission’s audit. The committee shall produce the additional or
updated computerized information no
later than 15 calendar days after service of the Commission’s request.
(i) Office space and records. On the
date scheduled for the commencement
of fieldwork, the candidate or his or
her authorized committee(s) shall provide Commission staff with office space
and committee records in accordance
with the candidate and committee
agreement under 11 CFR 9003.1(b)(6).
(ii) Availability of committee personnel.
On the date scheduled for the commencement of fieldwork, the candidate
or his or her authorized committee(s)
shall
have
committee
personnel
present at the site of the fieldwork.
Such personnel shall be familiar with
the committee’s records and operation
and shall be available to Commission
staff to answer questions and to aid in
locating records.
(iii) Failure to provide staff, records or
office space. If the candidate or his or
her authorized committee(s) fail to
provide adequate office space, personnel or committee records, the Commission may seek judicial intervention
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under 2 U.S.C. 437d or 26 U.S.C. 9010(c)
to enforce the candidate and committee agreement made under 11 CFR
9003.1(b). Before seeking judicial intervention, the Commission will notify
the candidate of his or her failure to
comply with the agreement and will
recommend corrective action to bring
the candidate into compliance. Upon
receipt of the Commission’s notification, the candidate will have ten (10)
calendar days in which to take the corrective action indicated or to otherwise
demonstrate to the Commission in
writing that he or she is complying
with the candidate and committee
agreements.
(iv) If, in the course of the audit
process, a dispute arises over the documentation sought or other requirements of the candidate agreement, the
candidate may seek review by the
Commission of the issues raised. To
seek review, the candidate shall submit
a written statement within 10 days
after the disputed Commission staff request is made, describing the dispute
and indicating the candidate’s proposed
alternative(s).
(v) If the candidate or his or her authorized committee fails to produce
particular records, materials, evidence
or other information requested by the
Commission, the Commission may
issue an order pursuant to 2 U.S.C.
437d(a)(1) or a subpoena or subpoena
duces tecum pursuant to 2 U.S.C.
437d(a)(3). The procedures set forth in
11 CFR 111.11 through 111.15, as appropriate, shall apply to the production of
such records, materials, evidence or
other information as specified in the
order, subpoena or subpoena duces
tecum.
(2) Fieldwork will include the following steps designed to keep the candidate and committee informed as to
the progress of the audit and to expedite the process:
(i) Entrance conference. At the outset
of the fieldwork, Commission staff will
hold an entrance conference, at which
the candidate’s representatives will be
advised of the purpose of the audit and
the general procedures to be followed.
Future requirements of the candidate
and his or her authorized committee,
such as possible repayments to the
United States Treasury, will also be

discussed. Committee representatives
shall provide information and records
necessary to conduct the audit, and
Commission staff will be available to
answer committee questions.
(ii) Review of records. During the
fieldwork, Commission staff will review committee records and may conduct interviews of committee personnel. Commission staff will be available to explain aspects of the audit and
examination as it progresses. Additional meetings between Commission
staff and committee personnel may be
held from time to time during the
fieldwork to discuss possible audit
findings and to resolve issues arising
during the course of the audit.
(iii) Exit conference. At the conclusion
of the fieldwork, Commission staff will
hold an exit conference to discuss with
committee representatives the staff’s
preliminary findings and recommendations that the staff anticipates it will
present to the Commission for approval. Commission staff will advise
committee representatives at this conference of the committee’s opportunity
to respond to these preliminary findings; the projected timetables regarding the issuance of the Preliminary
Audit Report, the Audit Report, and
any repayment determination; the
committee’s opportunity for an administrative review of any repayment determination; and the procedures involved in Commission repayment determinations under 11 CFR 9007.2.
(3) Commission staff may conduct additional fieldwork after the completion
of the fieldwork conducted pursuant to
11 CFR 9007.1(b) (1) and (2). Factors
that may necessitate such follow-up
fieldwork include, but are not limited
to, the following:
(i) Committee response to audit findings;
(ii) Financial activity of the committee subsequent to the fieldwork
conducted
pursuant
to
11
CFR
9007.1(b)(1);
(iii) Committee responses to Commission repayment determinations made
under 11 CFR 9007.2.
(4) The Commission will notify the
candidate and his or her authorized
committee if follow-up fieldwork is
necessary. The provisions of 11 CFR
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9007.1(b) (1) and (2) will apply to any additional fieldwork conducted.
(c) Preliminary Audit Report: Issuance
by Commission and committee response.
(1) Commission staff will prepare a
written Preliminary Audit Report,
which will be provided to the committee after it is approved by an affirmative vote of four (4) members of
the Commission. The Preliminary
Audit Report may include—
(i) An evaluation of procedures and
systems employed by the candidate and
committee to comply with applicable
provisions of the Federal Election
Campaign Act, the Presidential Election Campaign Fund Act and Commission regulations;
(ii) The accuracy of statements and
reports filed with the Commission by
the candidate and committee; and
(iii) Preliminary calculations regarding future repayments to the United
States Treasury.
(2) The candidate and his or her authorized committee may submit in
writing within 60 calendar days after
receipt of the Preliminary Audit Report, legal and factual materials disputing or commenting on the proposed
findings contained in the Preliminary
Audit Report. In addition, the committee shall submit any additional
documentation requested by the Commission. Such materials may be submitted by counsel if the candidate so
desires.
(d) Approval and issuance of the audit
report. (1) Before voting on whether to
approve and issue an audit report, the
Commission will consider any written
legal and factual materials timely submitted by the candidate or his or her
authorized committee in accordance
with paragraph (c) of this section. The
Commission-approved audit report may
address issues other than those contained in the Preliminary Audit Report. In addition, this report will contain a repayment determination made
by the Commission pursuant to 11 CFR
9007.2(c)(1).
(2) The audit report may contain
issues that warrant referral to the Office of General Counsel for possible enforcement proceedings under 2 U.S.C.
437g and 11 CFR part 111.
(3) Addenda to the audit report may
be approved and issued by the Commis-

sion from time to time as circumstances warrant and as additional
information becomes available. Such
addenda may be based on follow-up
fieldwork conducted under paragraph
(b)(3) of this section, and/or information ascertained by the Commission in
the normal course of carrying out its
supervisory responsibilities. The procedures set forth in paragraphs (c) and (d)
(1) and (2) of this section will be followed in preparing such addenda. The
addenda will be placed on the public
record as set forth in paragraph (e) of
this section. Such addenda may also include additional repayment determination(s).
(e) Public release of audit report. (1)
The Commission will consider the
audit report in an open session agenda
document. The Commission will provide the candidate and the committee
with copies of any agenda document to
be considered in an open session 24
hours prior to releasing the agenda
document to the public.
(2) Following Commission approval of
the audit report, the report will be forwarded to the committee and released
to the public. The Commission will
provide the candidate and committee
with copies of the audit report approved by the Commission 24 hours before releasing the report to the public.
(f)(1) Sampling. In conducting an
audit of contributions pursuant to this
section, the Commission may utilize
generally accepted statistical sampling
techniques to quantify, in whole or in
part, the dollar value of related audit
findings. A projection of the total
amount of violations based on apparent
violations identified in such a sample
may become the basis, in whole or in
part, of any audit finding.
(2) A committee in responding to a
sample-based finding shall respond
only to the specific sample items used
to make the projection. If the committee demonstrates that any apparent
errors found among the sample items
were not errors, the Commission shall
make a new projection based on the reduced number of errors in the sample.
(3) Within 30 days of service of the
Final Audit Report, the committee
shall submit a check to the United
States Treasury for the total amount
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of any excessive or prohibited contributions not refunded, reattributed or redesignated in a timely manner in accordance with 11 CFR 103.3(b) (1), (2) or
(3); or take any other action required
by the Commission with respect to
sample-based findings.
[56 FR 35924, July 29, 1991; 56 FR 42380, Aug.
27, 1991; 60 FR 31878, June 16, 1995; 64 FR
61780, Nov. 15, 1999]
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Repayments.

(a) General. (1) A candidate who has
received payments from the Fund
under 11 CFR part 9005 shall pay the
United States Treasury any amounts
which the Commission determines to
be repayable under this section. In
making
repayment
determinations
under this section, the Commission
may utilize information obtained from
audits and examinations conducted
pursuant to 11 CFR 9007.1 or otherwise
obtained by the Commission in carrying out its responsibilities under this
subchapter.
(2) The Commission will notify the
candidate of any repayment determinations made under this section as soon
as possible, but not later than 3 years
after the day of the presidential election. The Commission’s issuance of the
audit report to the candidate under 11
CFR 9007.1(d) will constitute notification for purposes of this section.
(3) Once the candidate receives notice
of the Commission’s repayment determination under this section, the candidate should give preference to the repayment over all other outstanding obligations of his or her committee, except for any federal taxes owed by the
committee.
(4) Repayments may be made only
from the following sources: personal
funds of the candidate (without regard
to the limitations of 11 CFR 9003.2(c)),
contributions and federal funds in the
committee’s account(s), and any additional funds raised subject to the limitations and prohibitions of the Federal
Election Campaign Act of 1971, as
amended.
(b) Bases for repayment. The Commission may determine that an eligible
candidate of a political party who has
received payments from the Fund must
repay the United States Treasury

under any of the circumstances described below.
(1) Payments in excess of candidate’s
entitlement. If the Commission determines that any portion of the payments made to the candidate was in excess of the aggregate payments to
which such candidate was entitled, it
will so notify the candidate, and such
candidate shall pay to the United
States Treasury an amount equal to
such portion.
(2) Use of funds for non-qualified campaign expenses. (i) If the Commission
determines that any amount of any
payment to an eligible candidate from
the Fund was used for purposes other
than those described in paragraphs
(b)(2)(i) (A) through (C) of this section,
it will notify the candidate of the
amount so used, and such candidate
shall pay to the United States Treasury an amount equal to such amount.
(A) To defray qualified campaign expenses;
(B) To repay loans, the proceeds of
which were used to defray qualified
campaign expenses; and
(C) To restore funds (other than contributions which were received and expended by minor or new party candidates to defray qualified campaign
expenses) which were used to defray
qualified campaign expenses.
(ii) Examples of Commission repayment determinations under 11 CFR
9007.2(b)(2) include, but are not limited
to the following:
(A) Determinations that a candidate,
a candidate’s authorized committee(s)
or agent(s) have incurred expenses in
excess of the aggregate payments to
which an eligible major party candidate is entitled;
(B) Determinations that amounts
spent by a candidate, a candidate’s authorized committee(s) or agent(s) from
the Fund were not documented in accordance with 11 CFR 9003.5;
(C) Determinations that any portion
of the payments made to a candidate
from the Fund was expended in violation of State or Federal law; and
(D) Determinations that any portion
of the payments made to a candidate
from the Fund was used to defray expenses resulting from a violation of
State or Federal law, such as the payment of fines or penalties.
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(iii) In the case of a candidate who
has received contributions pursuant to
11 CFR 9003.3 (b) or (c), the amount of
any repayment sought under this section shall bear the same ratio to the
total amount determined to have been
used for non-qualified campaign expenses as the amount of payments certified to the candidate from the Fund
bears to the total deposits, as of December 31 of the Presidential election
year. For purposes of this section, total
deposits means all deposits to all candidate accounts minus transfers between accounts, refunds, rebates, reimbursements, checks returned for insufficient funds, proceeds of loans and
other similar amounts.
(3) Surplus. If the Commission determines that a portion of payments from
the Fund remains unspent after all
qualified campaign expenses have been
paid, it shall so notify the candidate,
and such candidate shall pay the
United States Treasury that portion of
surplus funds.
(4) Income on investment or other use of
payments from the Fund. If the Commission determines that a candidate received any income as a result of an investment or other use of payments
from the fund pursuant to 11 CFR
9004.5, it shall so notify the candidate,
and such candidate shall pay to the
United States Treasury an amount
equal to the amount determined to be
income, less any Federal, State or local
taxes on such income.
(5) Unlawful acceptance of contributions by an eligible candidate of a major
party. If the Commission determines
that an eligible candidate of a major
party, the candidate’s authorized committee(s) or agent(s) accepted contributions to defray qualified campaign
expenses (other than contributions to
make up deficiencies in payments from
the Fund, or to defray expenses incurred for legal and accounting services in accordance with 11 CFR
9003.3(a)), it shall notify the candidate
of the amount of contributions so accepted, and the candidate shall pay to
the United States Treasury an amount
equal to such amount.
(c) Repayment determination procedures. The Commission’s repayment determination will be made in accordance with the procedures set forth at

paragraphs (c)(1) through (c)(4) of this
section.
(1) Repayment determination. The
Commission will provide the candidate
with a written notice of its repayment
determination(s). This notice will be
included in the Commission’s audit report prepared pursuant to 11 CFR
9007.1(d) and will set forth the legal and
factual reasons for such determination(s), as well as the evidence upon
which any such determination is based.
The candidate shall repay to the
United States Treasury in accordance
with paragraph (d) of this section, the
amount which the Commission has determined to be repayable.
(2) Administrative review of repayment
determination. If a candidate disputes
the Commission’s repayment determination(s), he or she may request an
administrative review of the determination(s) as set forth in paragraph
(c)(2)(i) of this section.
(i) Submission of written materials. A
candidate who disputes the Commission’s
repayment
determination(s)
shall submit in writing, within 60 calendar days after service of the Commission’s notice, legal and factual materials demonstrating that no repayment, or a lesser repayment, is required. Such materials may be submitted by counsel if the candidate so
desires. The candidate’s failure to
timely raise an issue in written materials presented pursuant to this paragraph will be deemed a waiver of the
candidate’s right to raise the issue at
any future stage of proceedings including any petition for review filed under
26 U.S.C. 9011(a).
(ii) Oral hearing. A candidate who
submits written materials pursuant to
paragraph (c)(2)(i) of this section may
at the same time request in writing
that the Commission provide such candidate with an opportunity to address
the Commission in open session to
demonstrate that no repayment, or a
lesser repayment, is required. The candidate should identify in this request
the repayment issues he or she wants
to address at the oral hearing. If the
Commission decides by an affirmative
vote of four (4) of its members to grant
the candidate’s request, it will inform
the candidate of the date and time set
for the oral hearing. At the date and
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time set by the Commission, the candidate or candidate’s designated representative will be allotted an amount
of time in which to make an oral presentation to the Commission based upon
the legal and factual materials submitted under paragraph (c)(2)(ii) of this
section. The candidate or representative will also have the opportunity to
answer any questions from individual
members of the Commission.
(3) Repayment determination upon review. In deciding whether to revise any
repayment determination(s) following
an administrative review pursuant to
paragraph (c)(2) of this section, the
Commission will consider any submission made under paragraph (c)(2)(i) of
this section and any oral hearing conducted under paragraph (c)(2)(ii) of this
section, and may also consider any new
or additional information from other
sources. A determination following an
administrative review that a candidate
must repay a certain amount will be
accompanied by a written statement of
reasons supporting the Commission’s
determination(s). This statement will
explain the legal and factual reasons
underlying the Commission’s determination(s) and will summarize the results of any investigation(s) upon
which the determination(s) are based.
(d) Repayment period. (1) Within 90
calendar days of service of the notice of
the Commission’s repayment determination(s), the candidate shall repay
to the United States Treasury the
amounts which the Commission has determined to be repayable. Upon application by the candidate, the Commission may grant an extension of up to 90
calendar days in which to make repayment.
(2) If the candidate requests an administrative review of the Commission’s
repayment
determination(s)
under paragraph (c)(2) of this section,
the time for repayment will be suspended until the Commission has concluded its administrative review of the
repayment determination(s). Within 30
calendar days after service of the notice of the Commission’s post-administrative review repayment determination(s), the candidate shall repay to
the United States Treasury the
amounts which the Commission has determined to be repayable. Upon appli-

cation by the candidate, the Commission may grant an extension of up to 90
calendar days in which to make repayment.
(3) Interest shall be assessed on all
repayments made after the initial 90day repayment period established at
paragraph (d)(1) of this section or the
30-day repayment period established at
paragraph (d)(2) of this section. The
amount of interest due shall be the
greater of:
(i) An amount calculated in accordance with 28 U.S.C. 1961 (a) and (b); or
(ii) The amount actually earned on
the funds set aside or to be repaid
under this section.
(e) Computation of time. The time periods established by this section shall
be computed in accordance with 11 CFR
111.2.
(f) Additional repayments. Nothing in
this section will prevent the Commission from making additional repayment determinations on one or more of
the bases set forth at 11 CFR 9007.2(b)
after it has made a repayment determination on any such basis. The Commission may make additional repayment determinations where there exist
facts not used as the basis for any previous determination. Any such additional repayment determination will
be made in accordance with the provisions of this section.
(g) Newly-discovered assets. If, after
any repayment determination made
under this section, a candidate or his
or her authorized committee(s) receives or becomes aware of assets not
previously included in any statement
of net outstanding qualified campaign
expenses submitted pursuant to 11 CFR
9004.9, the candidate or his or her authorized committee(s) shall promptly
notify the Commission of such newlydiscovered assets. Newly-discovered assets may include refunds, rebates, latearriving receivables, and actual receipts for capital assets in excess of the
value specified in any previously-submitted statement of net outstanding
qualified campaign expenses. Newlydiscovered assets may serve as a basis
for additional repayment determinations under 11 CFR 9007.2(f).
(h) Limit on repayment. No repayment
shall be required from the eligible candidates of a political party under 11
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CFR 9007.2 to the extent that such repayment, when added to other repayments required from such candidates
under 11 CFR 9007.2, exceeds the
amount of payments received by such
candidates under 11 CFR 9005.2.
(i) Petitions for rehearing; stays pending appeal. The candidate may file a petition for rehearing of a repayment determination in accordance with 11 CFR
9007.5(a). The candidate may request a
stay of a repayment determination in
accordance with 11 CFR 9007.5(c) pending the candidate’s appeal of that repayment determination.

cprice-sewell on DSKHWCL6B1PROD with CFR

[56 FR 35924, July 29, 1991, as amended at 60
FR 31878, June 16, 1995]

§ 9007.3 Extensions of time.
(a) It is the policy of the Commission
that extensions of time under 11 CFR
part 9007 will not be routinely granted.
(b) Whenever a candidate has a right
or is required to take action within a
period of time prescribed by 11 CFR
part 9007 or by notice given thereunder,
the candidate may apply in writing to
the Commission for an extension of
time in which to exercise such right or
take such action. The candidate shall
demonstrate in the application for extension that good cause exists for his
or her request.
(c) An application for extension of
time shall be made at least 7 calendar
days prior to the expiration of the time
period for which the extension is
sought. The Commission may, upon a
showing of good cause, grant an extension of time to a candidate who has applied for such extension in a timely
manner. The length of time of any extension granted hereunder shall be decided by the Commission and may be
less than the amount of time sought by
the candidate in his or her application.
If a candidate seeks an extension of
any 60-day response period under 11
CFR part 9007, the Commission may
grant no more than one extension to
that candidate, which extension shall
not exceed 15 days.
(d) If a candidate fails to seek an extension of time, exercise a right or
take a required action prior to the expiration of a time period prescribed by
11 CFR part 9007, the Commission may,
on the candidate’s showing of excusable neglect:

(1) Permit such candidate to exercise
his or her right(s), or take such required action(s) after the expiration of
the prescribed time period; and
(2) Take into consideration any information obtained in connection with
the exercise of any such right or taking
of any such action before making decisions or determinations under 11 CFR
part 9007.
[56 FR 35924, July 29, 1991, as amended at 60
FR 31880, June 16, 1995]

§ 9007.4

Additional audits.

In accordance with 11 CFR 104.16(c),
the Commission, pursuant to 11 CFR
111.10, may upon affirmative vote of
four members conduct an audit and
field investigation of any committee in
any case in which the Commission
finds reason to believe that a violation
of a statute or regulation over which
the Commission has jurisdiction has
occurred or is about to occur.
§ 9007.5 Petitions for rehearing; stays
of repayment determinations.
(a) Petitions for rehearing. (1) Following the Commission’s repayment
determination or a final determination
that a candidate is not entitled to all
or a portion of post-election funding
under 11 CFR 9004.9(f), the candidate
may file a petition for rehearing setting forth the relief desired and the
legal and factual basis in support. To
be considered by the Commission, petitions for rehearing must:
(i) Be filed within 20 calendar days
following service of the Commission’s
repayment determination or final determination;
(ii) Raise new questions of law or fact
that would materially alter the Commission’s repayment determination or
final determination; and
(iii) Set forth clear and convincing
grounds why such questions were not
and could not have been presented during the original determination process.
(2) If a candidate files a timely petition under this section challenging a
Commission repayment determination,
the time for repayment will be suspended until the Commission serves notice on the candidate of its determination on the petition. The time periods
for making repayment under 11 CFR
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9007.2(d) shall apply to any amounts determined to be repayable following the
Commission’s consideration of a petition for rehearing under this section.
(b) Effect of failure to raise issues. The
candidate’s failure to raise an argument in a timely fashion during the
original determination process or in a
petition for rehearing under this section, as appropriate, shall be deemed a
waiver of the candidate’s right to
present such arguments in any future
stage of proceedings including any petition for review filed under 26 U.S.C.
9011(a). An issue is not timely raised in
a petition for rehearing if it could have
been raised earlier in response to the
Commission’s original determination.
(c) Stay of repayment determination
pending appeal. (1)(i) The candidate
may apply to the Commission for a
stay of all or a portion of the amount
determined to be repayable under this
section or under 11 CFR 9007.2 pending
the candidate’s appeal of that repayment determination pursuant to 26
U.S.C. 9011(a). The repayment amount
requested to be stayed shall not exceed
the amount at issue on appeal.
(ii) A request for a stay shall be made
in writing and shall be filed within 30
calendar days after service of the Commission’s decision on a petition for rehearing under paragraph (a) of this section or, if no petition for rehearing is
filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9007.2(c).
(2) The Commission’s approval of a
stay request will be conditioned upon
the candidate’s presentation of evidence in the stay request that he or
she:
(i) Has placed the entire amount at
issue in a separate interest-bearing account pending the outcome of the appeal and that withdrawals from the account may only be made with the joint
signatures of the candidate or his or
her agent and a Commission representative; or
(ii) Has posted a surety bond guaranteeing payment of the entire amount
at issue plus interest; or
(iii) Has met the following criteria:
(A) He or she will suffer irreparable
injury in the absence of a stay; and, if
so, that

(B) He or she has made a strong
showing of the likelihood of success on
the merits of the judicial action.
(C) Such relief is consistent with the
public interest; and
(D) No other party interested in the
proceedings would be substantially
harmed by the stay.
(3) In determining whether the candidate has made a strong showing of
the likelihood of success on the merits
under paragraph (c)(2)(iii)(B) of this
section, the Commission may consider
whether the issue on appeal presents a
novel or admittedly difficult legal
question and whether the equities of
the case suggest that the status quo
should be maintained.
(4) All stays shall require the payment of interest on the amount at
issue. The amount of interest due shall
be calculated from the date 30 days
after service of the Commission’s repayment determination under 11 CFR
9007.2(c)(4) and shall be the greater of:
(i) An amount calculated in accordance with 28 U.S.C. 1961 (a) and (b); or
(ii) The amount actually earned on
the funds set aside under this section.
[56 FR 35924, July 29, 1991, as amended at 60
FR 31880, June 16, 1995]

§ 9007.6

Stale-dated committee checks.

If the committee has checks outstanding to creditors or contributors
that have not been cashed, the committee shall notify the Commission.
The committee shall inform the Commission of its efforts to locate the payees, if such efforts have been necessary,
and its efforts to encourage the payees
to cash the outstanding checks. The
committee shall also submit a check
for the total amount of such outstanding checks, payable to the United
States Treasury.
§ 9007.7

Administrative record.

(a) The Commission’s administrative
record for final determinations under
11 CFR 9004.9 and 9005.1, and for repayment determinations under 11 CFR
9007.2, consists of all documents and
materials submitted to the Commission for its consideration in making
those determinations. The administrative record will include the certification of the Commission’s vote(s), the
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audit report that is sent to the committee (for repayment determinations),
the statement(s) of reasons, and the
candidate agreement. The committee
may include documents or materials in
the administrative record by submitting them within the time periods set
forth
at
11
CFR
9004.9(f)(2)(ii),
9005.1(b)(2), 9005.1(c)(4), 9007.1(c) and
9007.2(c)(2), as appropriate.
(b) The Commission’s administrative
record for determinations under 11 CFR
9004.9, 9005.1 and 9007.2 does not include:
(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the Commission’s decisions because they were not
circulated to the Commission and were
not referenced in documents that were
circulated to the Commission;
(2) Transcripts or audio tapes of Commission discussions other than transcripts or audio tapes of oral hearings
pursuant to 11 CFR 9007.2(c)(2), although such transcripts or tapes may
be made available under 11 CFR parts 4
or 5; or
(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attorney work product.
(c) The administrative record identified in paragraph (a) of this section is
the exclusive record for the Commission’s determinations under 11 CFR
9004.9, 9005.1 and 9007.2
[60 FR 31880, June 16, 1995]

PART 9008—FEDERAL FINANCING
OF PRESIDENTIAL NOMINATING
CONVENTIONS

cprice-sewell on DSKHWCL6B1PROD with CFR

Subpart A—Expenditures by National
Committees and Convention Committees
Sec.
9008.1 Scope.
9008.2 Definitions.
9008.3 Eligibility for payments; registration
and reporting.
9008.4 Entitlement to payments from the
fund.
9008.5 Adjustment of entitlement.
9008.6 Payment and certification procedures.
9008.7 Use of funds.
9008.8 Limitation of expenditures.
9008.9 Receipt of goods and services from
commercial vendors.

9008.10 Documentation of disbursements;
net outstanding convention expenses.
9008.11 Examinations and audits.
9008.12 Repayments.
9008.13 Additional audits.
9008.14 Petitions for rehearing: stays of repayment determinations.
9008.15 Extensions of time.
9008.16 Stale-dated committee checks.

Subpart B—Host Committees and Municipal Funds Representing a Convention
City
9008.50 Scope and definitions.
9008.51 Registration and reports.
9008.52 Receipts and disbursements of host
committees.
9008.53 Receipts and disbursements of municipal funds.
9008.54 Examinations and audits.
9008.55 Funding for convention committees,
host committees and municipal funds.
AUTHORITY: 2 U.S.C. 437, 438(a)(8), 441i; 26
U.S.C. 9008, 9009(b).
SOURCE: 59 FR 33616, June 29, 1994, unless
otherwise noted.

Subpart A—Expenditures by National Committees and Convention Committees
§ 9008.1

Scope.

(a) This part interprets 2 U.S.C. 437
and 26 U.S.C. 9008. Under 26 U.S.C.
9008(b), the national committees of
both major and minor parties are entitled to public funds to defray expenses
incurred with respect to a Presidential
Nominating convention. Under 26
U.S.C. 9008(d), expenditures with regard
to such a convention by a national
committee receiving public funds are
limited to $4,000,000, as adjusted by the
Consumer Price Index. New parties are
not entitled to receive any public funds
to defray convention expenses.
(b) Under 2 U.S.C. 437, each committee or organization which represents a national party in making arrangements for that party’s presidential nominating convention is required to file disclosure reports. This
reporting obligation extends to all such
committees or organizations, regardless of whether or not public funds are
used or available to defray convention
expenses.
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§ 9008.2 Definitions.
(a) Commission means the Federal
Election Commission, 999 E Street,
NW., Washington, DC 20463.
(b) Fund means the Presidential
Election Campaign Fund established by
26 U.S.C. 9006(a).
(c) Major party means, with respect to
any presidential election, a political
party whose candidate for the office of
President in the preceding presidential
election received, as the candidate of
such party, 25 percent or more of the
total number of popular votes received
by all candidates for such office.
(d) Minor party means, with respect
to any presidential election, a political
party whose candidate for the office of
President in the preceding presidential
election received, as the candidate of
such party, 5 percent or more, but less
than 25 percent, of the total number of
popular votes received by all candidates for such office.
(e) National committee means the organization which, by virtue of the bylaws of the political party, is responsible for the day to day operation of
that party at the national level.
(f) New party means, with respect to
any presidential election, a political
party which is neither a major party
nor a minor party.
(g) Nominating convention means a
convention, caucus or other meeting
which is held by a political party at
the national level and which chooses
the presidential nominee of the party
through selection by delegates to that
convention or through other similar
means.
(h) Secretary means the Secretary of
the Treasury of the United States.
§ 9008.3 Eligibility for payments; registration and reporting.
(a) Eligibility requirements. (1) To qualify for entitlement under 11 CFR 9008.4
and 9008.5, the national committee of a
major or minor political party shall establish a convention committee pursuant to paragraph (a)(2) of this section
and shall file an application statement
pursuant to paragraph (a)(3) of this section. The convention committee, in
conjunction with the national committee, shall file an agreement to comply with the conditions set forth at
paragraph (a)(4) of this section.

(2) The national committee shall establish a convention committee which
shall be responsible for conducting the
day to day arrangements and operations of that party’s presidential
nominating convention. The convention committee shall register with the
Commission as a political committee
pursuant to 11 CFR part 102. The convention committee shall receive all
public funds to which the national
committee is entitled under 11 CFR
9008.4 and 9008.5 and all private contributions made for the purpose of defraying convention expenses. All expenditures on behalf of the national
committee for convention expenses
shall be made by the convention committee.
(3) The national committee shall file
with the Commission an application
statement. Any changes in the information provided in the application
statement must be reported to the
Commission within 10 days following
the change. The application statement
shall include:
(i) The name and address of the national committee;
(ii) The name and address of the convention committee and of the officers
of that committee;
(iii) The name of the city where the
convention is to be held and the approximate dates;
(iv) The name, address, and position
of the convention committee officers
designated by the national committee
to sign requests for payments; and
(v) The name and address of the depository of the convention committee.
(4) The convention committee shall,
by letter to the Commission, agree to
the conditions set forth in paragraph
(a)(4) (i) through (viii) of this section.
This agreement shall also be binding
upon the national committee.
(i) The convention committee shall
agree to comply with the applicable expenditure limitation set forth at 11
CFR 9008.8.
(ii) The convention committee shall
agree to file convention reports as required under 2 U.S.C. 437 and 11 CFR
9008.3(b).
(iii) The convention committee shall
agree to establish one or more accounts into which all public funds received under 11 CFR 9008.4 and 9008.5
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must be deposited and from which all
expenditures for convention expenses
must be made. Such account(s) shall
contain only public funds except as
provided in 11 CFR 9008.6(a)(3).
(iv) The convention committee shall
agree to keep and furnish to the Commission all documentation of convention disbursements made by the committee as required under 11 CFR
9008.10. The convention committee has
the burden of proving that disbursements by the convention committee
were for purposes of defraying convention expenses as set forth at 11 CFR
9008.7(a)(4).
(v) The convention committee shall
agree to furnish to the Commission any
books, records (including bank records
for all accounts), a copy of any contract which the national committee enters into with a host committee or convention city or vendor, a copy of documentation provided by commercial
vendors in accordance with 11 CFR
9008.9(b), and any other information
that the Commission may request. If
the convention committee maintains
or uses computerized information containing any of the categories of data
listed in 11 CFR 9008.10(h)(1) (i) through
(iv), the convention committee will
provide computerized magnetic media,
such as magnetic tapes or magnetic
diskettes, containing the computerized
information at the times specified in 11
CFR 9008.10(h)(2) that meet the requirements of 11 CFR 102.9 and 9008.10 (a)
and (b). Upon request, documentation
explaining the computer system’s software capabilities shall be provided, and
such personnel as are necessary to explain the operation of the computer
system’s software and the computerized information prepared or maintained by the convention committee
shall also be made available.
(vi) The convention committee shall
agree to permit an audit and examination pursuant to 26 U.S.C. 9008(g) and 11
CFR 9008.11 of all convention expenses;
to facilitate such audit by making
available office space, records, and
such personnel as is necessary to the
conduct of the audit and examination;
and to pay any amounts required to be
paid under 26 U.S.C. 9008(h) and 11 CFR
9008.12.

(vii) The convention committee shall
agree to comply with the applicable requirements of 2 U.S.C. 431 et seq., 26
U.S.C. 9008, and the Commission’s regulations at 11 CFR parts 100–116 and 9008.
(viii) The convention committee
shall pay any civil penalties included
in a conciliation agreement or imposed
under 2 U.S.C. 437g.
(5) The application statement and
agreement may be filed at any time
after June 1 of the calendar year preceding the year in which a Presidential
nominating convention of the political
party is held, but no later than the
first day of the convention.
(b) Registration and reports by political
parties—(1) Registration. (i) Each convention committee established by a national committee under paragraph
(a)(2) of this section shall register with
the Commission on FEC Form 1 as a
political committee pursuant to 11
CFR part 102 and shall file reports with
the Commission as required at paragraph (b)(2) of this section. Each report
filed by the committee shall contain
the information required by 11 CFR
part 104.
(ii) Each convention committee established by a national committee
under paragraph (a)(2) of this section
shall submit to the Commission a copy
of any and all written contracts or
agreements that the convention committee has entered into with the city,
county, or State hosting the convention, a host committee, or a municipal
fund, including subsequent written
modifications to previous contracts or
agreements. Each such contract, agreement or modification shall be filed
with the report covering the reporting
period in which the contract or agreement or modification is executed.
(iii) A State party committee or a
subordinate committee of a State
party committee which only assists
delegates and alternates to the convention from that State with travel expenses and arrangements, or which
sponsors caucuses, receptions, and
similar activities at the convention
site, need not register or report under
this section.
(2) Quarterly and post convention reports; content and time of filing. Each
committee required to register under
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paragraph (b)(1) of this section shall
file reports as follows:
(i) The first quarterly report shall be
filed on FEC Form 4 no later than 15
days following the end of the calendar
quarter in which the committee either
receives payment under 11 CFR 9008.6,
or for parties which do not accept public funds, no later than 15 days after
the calendar quarter in which the committee receives contributions or makes
expenditures to defray convention expenses. The committee shall continue
to file reports on a quarterly basis no
later than the 15th day following the
close of each calendar quarter, except
that the report for the final calendar
quarter of the year shall be filed on
January 31 of the following calendar
year. Quarterly reports shall be completed as of the close of the quarter and
shall continue to be filed until the
committee ceases activity in connection with that party’s presidential
nominating convention.
(ii) Any quarterly report due within
20 days before or after the convention
shall be suspended and the committee
shall in lieu of such quarterly report
file a post convention report. The post
convention report shall be filed on the
earlier of: 60 days following the last
day the convention is officially in session; or 20 days prior to the presidential general election. The post convention report shall be complete as of
15 days prior to the date on which the
report must be filed.
(c) Cessation of activity. A convention
committee which has received payments under 11 CFR 9008.6 shall cease
activity no later than 24 months after
the convention, unless the committee
has been granted an extension of time.
The Commission may grant any extension of time it deems appropriate upon
request of the committee at least 30
days prior to the close of the 24 month
period.

cprice-sewell on DSKHWCL6B1PROD with CFR

[59 FR 33616, June 29, 1994, as amended at 68
FR 47416, Aug. 8, 2003]

§ 9008.4 Entitlement to payments from
the fund.
(a) Major parties. Subject to the provisions of this part, the national committee of a major party shall be entitled to receive payments under 11 CFR
9008.6 with respect to any presidential

nominating convention, in amounts
which, in the aggregate, shall not exceed $4 million, as adjusted by the Consumer Price Index under 11 CFR
9008.5(a).
(b) Minor parties. Subject to the provisions of this part, the national committee of a minor party shall be entitled to payments under 11 CFR 9008.6
with respect to any presidential nominating convention in amounts which,
in the aggregate, shall not exceed an
amount which bears the same ratio to
the amount which the national committee of a major party is entitled to
receive under 11 CFR 9008.5 as the number of popular votes received in the
preceding presidential election by that
minor party’s presidential candidate
bears to the average number of popular
votes received in the preceding presidential election by all of the major
party presidential candidates.
(c) Limitation on payments. Payments
to the national committee of a major
party or a minor party under 11 CFR
9008.6 from the account designated for
such committee shall be limited to the
amounts in such account at the time of
payment.
§ 9008.5 Adjustment of entitlement.
(a) The entitlements established by
11 CFR 9008.4 shall be adjusted on the
basis of the Consumer Price Index pursuant to the provisions of 2 U.S.C.
441a(c).
(b) The entitlements established by
11 CFR 9008.4 shall be adjusted so as
not to exceed the difference between
the expenditure limitations of 11 CFR
9008.8(a) and the amount of private contributions received under 11 CFR
9008.6(a) by the national committee of
a political party. Except as provided in
11 CFR 9008.12(b)(7), in calculating
these adjustments, amounts expended
by Government agencies and municipal
corporations in accordance with 11
CFR 9008.53; in-kind donations by businesses to the national committee or
convention committee in accordance
with 11 CFR 9008.9; expenditures by
host committees in accordance with 11
CFR 9008.52; expenditures to participate in or attend the convention under
11 CFR 9008.8(b)(2); and legal and accounting services rendered in accordance with 11 CFR 9008.8(b)(4) will not be
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considered private contributions or expenditures counting against the limitation.
§ 9008.6 Payment and certification procedures.
(a) Optional payments; private contributions. (1) The national committee
of a major or minor party may elect to
receive all, part, or none of the
amounts to which it is entitled under
11 CFR 9008.4 and 9008.5.
(2) If a national committee of a
major or minor party elects to receive
part of the amounts to which it is entitled under 11 CFR 9008.4 and 9008.5, or if
the Secretary determines there is a deficiency in the Fund under 26 U.S.C.
9008(b)(4), the national committee may
receive and use private contributions,
so long as the sum of the contributions
which are used to defray convention
expenses and the amount of entitlements elected to be received does not
exceed the total expenditure limitation
under 11 CFR 9008.8.
(3) All private contributions received
by the national committee to defray
convention expenses shall be subject to
all reporting requirements, limitations
and prohibitions of Title 2, United
States Code. The convention committee may establish a separate account for private contributions or may
deposit such contributions with payments received from the Fund pursuant
to paragraph (d) of this section. The account(s) shall be maintained at a State
bank, federally chartered depository
institution or other depository institution, the deposits or accounts of which
are insured by the Federal Deposit Insurance Corporation.
(b) Increase in certified amount. If the
application statement is filed before it
is possible to determine the cost of living increase for the year preceding the
convention, that amount determined
by the increase shall be paid to the national committee promptly after the
increase has been determined.
(c) Availability of payments. The national committee of a major or minor
party may receive payments under this
section beginning on July 1 of the calendar year immediately preceding the
calendar year in which a Presidential
nominating convention of the political
party involved is held.

(d) Certification of payment. After a
national committee has properly submitted its application statement and
agreement as required under 11 CFR
9008.3(a) (3) and (4), and upon receipt of
a written request, payment of the committee’s entitlement will be certified
by the Commission to the Secretary of
the Treasury.
§ 9008.7

Use of funds.

(a) Permissible uses. Any payment
made under 11 CFR 9008.6 shall be used
only for the following purposes:
(1) Such payment may be used to defray convention expenses (including
the payment of deposits) incurred by or
on behalf of the national committee receiving such payments; or
(2) Such payment may be used to
repay the principal and interest, at a
commercially reasonable rate, on loans
the proceeds of which were used to defray convention expenses; or
(3) Such payment may be used to restore funds (including advances from
the national committee to the convention committee), other than contributions to the committee for the purpose
of defraying convention expenses,
where such funds were used to defray
convention expenses.
(4) ‘‘Convention expenses’’ include all
expenses incurred by or on behalf of a
political party’s national committee or
convention committee with respect to
and for the purpose of conducting a
presidential nominating convention or
convention-related activities. Such expenses include, but are not limited to:
(i) Expenses for preparing, maintaining, and dismantling the physical site
of the convention, including rental of
the hall, platforms and seating, decorations, telephones, security, convention
hall utilities, and other related costs;
(ii) Salaries and expenses of convention committee employees, volunteers
and similar personnel, whose responsibilities involve planning, management or otherwise conducting the convention;
(iii) Salary or portion of the salary of
any national committee employee for
any period of time during which, as a
major responsibility, that employee
performs services related to the convention;
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(iv) Expenses of national committee
employees, volunteers or other similar
personnel if those expenses were incurred in the performance of services
for the convention in addition to the
services normally rendered to the national committee by such personnel;
(v) Expenses for conducting meetings
of or related to committees dealing
with the conduct and operation of the
convention, such as rules, credentials,
platform, site, contests, call, arrangements and permanent organization
committees, including printing materials and rental costs for meeting
space.
(vi) Expenses incurred in securing a
convention city and facility;
(vii) Expenses incurred in providing a
transportation system in the convention city for use by delegates and other
persons attending or otherwise connected with the convention;
(viii) Expenses for entertainment activities which are part of the official
convention activity sponsored by the
national committee, including but not
limited to dinners, concerts, and receptions; except that expenses for the following activities are excluded:
(A) Entertainment activities sponsored by or on behalf of candidates for
nomination to the office of President
or Vice President, or State delegations;
(B) Entertainment activities sponsored by the national committee if the
purpose of the activity is primarily for
national committee business, such as
fund-raising events, or selection of new
national committee officers;
(C) Entertainment activities sponsored by persons other than the national committee; and
(D) Entertainment activities prohibited by law;
(ix) Expenses for printing convention
programs, a journal of proceedings,
agendas, tickets, badges, passes, and
other similar publications;
(x) Administrative and office expenses for conducting the convention,
including stationery, office supplies,
office machines, and telephone charges;
but excluded from these expenses are
the cost of any services supplied by the
national committee at its headquarters
or principal office if such services are
incidental to the convention and not
utilized primarily for the convention;

(xi) Payment of the principal and interest, at a commercially reasonable
rate, on loans the proceeds of which
were used to defray convention expenses;
(xii) Expenses for monetary bonuses
paid after the last date of the convention or gifts for national committee or
convention committee employees, consultants, volunteers and convention officials in recognition of convention-related activities or services, provided
that:
(A) Gifts for committee employees,
consultants, volunteers and convention
officials in recognition of conventionrelated activities or services do not exceed $150 total per individual and the
total of all gifts does not exceed $20,000;
and
(B) All monetary bonuses paid after
the last date of the convention for
committee employees and consultants
in recognition of convention-related
activities or services are provided for
pursuant to a written contract made
prior to the date of the convention and
are paid no later than 30 days after the
convention; and
(xiii) Expenses for producing biographical films, or similar materials,
for use at the convention, about candidates for nomination or election to
the office of President or Vice President, but any other political committee(s) that use part or all of the biographical films or materials shall pay
the convention committee for the reasonably allocated cost of the biographical films or materials used.
(5) Any investment of public funds or
any other use of public funds to generate income is permissible only if the
income so generated is used to defray
convention expenses. Such income, less
any tax paid on it, shall be repaid to
the United States Treasury as provided
under 11 CFR 9008.12(b)(6).
(b) Prohibited uses. (1) No part of any
payment made under 11 CFR 9008.6
shall be used to defray the expenses of
any candidate, delegate, or alternate
delegate who is participating in any
presidential nominating convention except that the expenses of a person participating in the convention as official
personnel of the national party may be
defrayed with public funds even though
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that person is simultaneously participating as a delegate or candidate to the
convention. This part shall not prohibit candidates, delegates or alternate
delegates who are participating in a
presidential nominating convention
from attending official party convention activities including but not limited to dinners, concerts and receptions, where such activities are paid for
with public funds.
(2) Public funds shall not be used to
defray any expense the incurring or
payment of which violates any law of
the United States or any law of the
State in which such expense is incurred
or paid, or any regulation prescribed
under federal or State laws.
(3) Public funds shall not be used to
pay civil or criminal penalties required
or agreed to be paid pursuant to 2
U.S.C. 437g. Any amounts received or
expended by the national committee or
convention committee of a political
party to pay such penalties shall not be
considered contributions or expenditures, except that such amounts shall
be reported in accordance with 11 CFR
part 104 and shall be subject to the prohibitions of 11 CFR 110.4, 110.19(b)(2),
and 110.20 and parts 114 and 115.
(c) Lost, misplaced, or stolen items. The
cost of lost, misplaced, or stolen items
may not be defrayed with public funds
under certain circumstances. Factors
considered by the Commission in making this determination shall include,
but not be limited to, whether the committee demonstrates that it made conscientious efforts to safeguard the
missing equipment; whether the committee sought or obtained insurance on
the items; whether the committee filed
a police report; the type of equipment
involved; and the number and value of
items that were lost.

cprice-sewell on DSKHWCL6B1PROD with CFR

[59 FR 33616, June 29, 1994 as amended at 64
FR 49363, Sept. 13, 1999; 67 FR 78683, Dec. 26,
2002; 68 FR 47416, Aug. 8, 2003]

§ 9008.8 Limitation of expenditures.
(a) National party limitations—(1)
Major parties. Except as provided by
paragraph (a)(3) of this section, the national committee of a major party may
not incur convention expenses with respect to a Presidential nominating convention which, in the aggregate, exceed
the amount to which such committee

is entitled under 11 CFR 9008.4 and
9008.5.
(2) Minor parties. Except as provided
by paragraph (a)(3) of this section, the
national committee of a minor party
may not incur convention expenses
with respect to a Presidential nominating convention which, in the aggregate, exceed the amount to which the
national committee of a major party is
entitled under 11 CFR 9008.4 and 9008.5.
(3) Authorization to exceed limitation.
The Commission may authorize the national committee of a major party or
minor party to make expenditures for
convention expenses, which expenditures exceed the limitation established
by paragraph (a) (1) or (2) of this section. This authorization shall be based
upon a determination by the Commission that, due to extraordinary and unforeseen circumstances, the expenditures are necessary to assure the effective operation of the Presidential
nominating convention by the committee. Examples of ‘‘extraordinary
and unforeseen circumstances’’ include, but are not limited to, a natural
disaster or a catastrophic occurrence
at the convention site. In no case, however, will such authorization entitle a
national committee to receive public
funds greater than the entitlement
specified under 11 CFR 9008.4 and 9008.5.
All private contributions received to
defray expenditures under this paragraph shall be subject to all reporting
requirements, limitations (except for
limitations imposed by paragraphs (a)
(1) and (2) of this section) and prohibitions of the Federal Election Campaign
Act (2 U.S.C. 431 et seq.).
(b) Payments not subject to limit—(1)
Host committee expenditures. Expenditures made by the host committee
shall not be considered expenditures by
the national committee and shall not
count against the expenditure limitations of this section provided the funds
are spent in accordance with 11 CFR
9008.52.
(2) Expenditures by government agencies and municipal funds. Expenditures
made by government agencies and municipal funds shall not be considered
expenditures by the national committee and shall not count against the
expenditure limitations of this section
if the funds are spent in accordance
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with the requirements of 11 CFR
9008.53.
(3) Expenditures to participate in or attend convention. Expenditures made by
presidential candidates from campaign
accounts, by delegates, or by any other
individual from his or her personal
funds for the purpose of attending or
participating in the convention or convention related activities, including,
but not limited to the costs of transportation, lodging and meals, or by
State or local committees of a political
party on behalf of such delegates or individuals shall not be considered expenditures made by or on behalf of the
national party, and shall therefore not
be subject to the overall expenditure
limitations of this section.
(4) Legal and accounting services. (i)
The payment of compensation to an individual by his or her regular employer
for legal and accounting services rendered to or on behalf of the national
committee shall not be considered an
expenditure and shall not count
against the expenditure limitations of
this section.
(ii) The payment by the national
committee of compensation to any individual for legal and accounting services rendered to or on behalf of the national committee in connection with
the presidential nominating convention or convention-related activities
shall not be considered an expenditure
and shall not count against the expenditure limitations of this section provided that:
(A) The legal and accounting services
relate solely to compliance with the
Federal Election Campaign Act (2
U.S.C. 431, et seq.) and the Presidential
Election Campaign Fund Act (26 U.S.C.
Chapter 95); and
(B) The contributions raised to pay
for the legal and accounting services
comply with the limitations and prohibitions of 11 CFR parts 110, 114 and 115.
These contributions, when aggregated
with other contributions from the
same contributor to the political committees established and maintained by
the national political party, shall not
exceed the amounts permitted under 11
CFR 110.1(c) and 110.2(c), as applicable.
(iii) The convention committee shall
report contributions received to pay
for legal and accounting services on a

separate Schedule A, and shall report
payments for legal and accounting
services on a separate Schedule B, attached to its reports.
(5) Computerized information. Payments to defray the costs of producing,
delivering and explaining the computerized information and materials provided pursuant to 11 CFR 9008.10(h), and
explaining the operation of the computer system’s software, shall not be
considered expenditures and shall not
count against the expenditure limitations of this section, provided that the
contributions raised to pay these expenses comply with the limitations and
prohibitions of 11 CFR parts 110, 114
and 115.
[59 FR 33616, June 29, 1994, as amended at 68
FR 47416, Aug. 8, 2003]

§ 9008.9 Receipt of goods and services
from commercial vendors.
Commercial vendors may sell, lease,
rent or provide their goods or services
to the national committee with respect
to a presidential nominating convention at reduced or discounted rates, or
at no charge, provided that the requirements of either paragraph (a), paragraph (b), or paragraph (c) of this section are met. For purposes of this section, commercial vendor shall have the
same meaning as provided in 11 CFR
116.1(c).
(a) Standard reductions or discounts. A
commercial vendor may provide reductions or discounts in the ordinary
course of business. A reduction or discount shall be considered in the ordinary course of business if the commercial vendor has an established practice
of providing the same reductions or
discounts for the same amount of its
goods or services to non-political clients, or if the reduction or discount is
consistent with established practice in
the commercial vendor’s trade or industry. Examples of reductions or discounts made in the ordinary course of
business include standard volume discounts and reduced rates for corporate,
governmental or preferred customers.
Reductions or discounts provided under
paragraph (a) of this section need not
be reported.
(b) Items provided for promotional consideration. (1) A commercial vendor
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may provide goods or services in exchange for promotional consideration
provided that doing so is in the ordinary course of business.
(2) The provision of goods or services
shall be considered in the ordinary
course of business under this paragraph:
(i) If the commercial vendor has an
established practice of providing goods
or services on a similar scale and on
similar terms to non-political clients,
or
(ii) If the terms and conditions under
which the goods or services are provided are consistent with established
practice in the commercial vendor’s
trade or industry in similar circumstances.
(3) In all cases, the value of the goods
or services provided shall not exceed
the commercial benefit reasonably expected to be derived from the unique
promotional opportunity presented by
the national nominating convention.
(4) The convention committee shall
maintain documentation showing: the
goods or services provided; the date(s)
on which the goods or services were
provided, the terms and conditions of
the arrangement; and what promotional consideration was provided.
In addition, the convention committee
shall disclose in its report covering the
period the goods or services are received, in a memo entry, a description
of the goods or services provided for
promotional consideration, the name
and address of the commercial vendor,
and the dates on which the goods or
services were provided (e.g., ‘‘Generic
Motor Co., Detroit, Michigan—ten
automobiles for use 7/15–7/20, received
on 7/14’’, or ‘‘Workers Inc., New York,
New York—five temporary secretarial
assistants for use 8/1–8/30, received on 8/
1’’).
(c) Items of de minimis value. Commercial vendors (including banks) may sell
at nominal cost, or provide at no
charge, items of de minimis value, such
as samples, discount coupons, maps,
pens, pencils, or other items included
in tote bags for those attending the
convention. The items of de minimis
value may be distributed by or with
the help of persons employed by the
commercial vendor, or employed by or
volunteering for the national party or

a host committee. The value of the
items of de minimis value provided
under this paragraph need not be reported.
(d) Expenditure Limits. The value of
goods or services provided pursuant to
this section will not count toward the
national party’s expenditure limitation
under 11 CFR 9008.8(a).
§ 9008.10 Documentation of disbursements; net outstanding convention
expenses.
In addition to the requirements set
forth at 11 CFR 102.9(b), the convention
committee must include as part of the
evidence of convention expenses the
following documentation:
(a) For disbursements in excess of
$200 to a payee, either:
(1) A receipted bill from the payee
that states the purpose of the disbursement; or
(2) If such a receipted bill is not
available, the following documents;
(i) A canceled check negotiated by
the payee; plus
(ii) One of the following documents
generated by the payee—a bill, invoice,
voucher or contemporaneous memorandum that states the purpose of the
disbursement;
(iii) Where the documents specified
at paragraph (a)(2)(ii) of this section
are not available, a voucher or contemporaneous memorandum from the committee that states the purpose of the
disbursement;
(3) If neither a receipted bill nor the
supporting documentation specified in
paragraph (a)(2) (ii) or (iii) of this section is available, a canceled check negotiated by the payee that states the
purpose of the disbursement.
(4) Where the supporting documentation required above is not available,
the committee may present a canceled
check and collateral evidence to document the convention expense. Such collateral evidence may include but is not
limited to:
(i) Evidence demonstrating that the
disbursement is part of an identifiable
program or project which is otherwise
sufficiently documented, such as a disbursement which is one of a number of
documented disbursements relating to
the operation of a committee office;
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(ii) Evidence that the disbursement is
covered by a preestablished written
committee policy, such as a daily travel expense policy.
(b) For all other disbursements:
(1) If from the petty cash fund, a
record that states the full name and
mailing address of the payee and the
amount, date and purpose of the disbursement; or
(2) A canceled check which has been
negotiated by the payee and states the
identification of the payee, and the
amount and date of the disbursement.
(c) For purposes of this section, payee
means the person who provides the
goods or services to the committee in
return for the disbursement, except
that an individual will be considered a
payee under this section if he or she receives $2,000 or less advanced for travel
and/or subsistence and if he or she is
the recipient of the goods or services
purchased.
(d) For purposes of this section, the
term purpose means the full name and
mailing address of the payee, the date
and amount of the disbursement, and a
brief description of the goods or services purchased.
(e) Upon the request of the Commission the convention committee shall
supply an explanation of the connection between the disbursement and the
convention.
(f) The committee shall retain
records with respect to each disbursement and receipt, including bank
records, vouchers, worksheets, receipts, bills and accounts, journals,
ledgers, fundraising solicitation material, accounting systems documentation, and any related material documenting campaign receipts and disbursements, for a period of three years
pursuant to 11 CFR 102.9(c), and shall
present these records to the Commission on request.
(g) Net outstanding convention expenses. A convention committee that is
eligible to receive payments under 11
CFR 9008.3 shall file, no later than
sixty days after the last day of the convention, a statement of that committee’s net outstanding convention expenses. The convention committee
shall file a revised statement of net
outstanding convention expenses which
shall reflect the financial position of

the convention committee as of the end
of the ninth month following the last
day of the convention. The revised
statement shall be filed no later than
30 calendar days after the end of the
ninth month following the last day of
the convention, and shall be accompanied by the interim repayment, if required under 11 CFR 9008.12(b)(5)(ii).
The committee’s net outstanding convention expenses under this section
equal the difference between paragraphs (g) (1) and (2) of this section:
(1) The total of:
(i) All outstanding obligations for
convention expenses as of 45 days after
the last day of the convention; plus
(ii) An estimate of the amount of
convention expenses that will be incurred after the 45th day and before the
end of the ninth month following the
last day of the convention; plus
(iii) An estimate of necessary winding down costs; less
(2) The total of:
(i) Cash on hand as of 45 days after
the last day of the convention, including: all receipts dated on or before that
date; currency; balances on deposit in
banks, savings and loan institutions,
and other depository institutions; traveler’s checks; certificates of deposit;
treasury bills; and any other committee investments valued at fair market value;
(ii) The fair market value of capital
assets and other assets on hand; and
(iii) Amounts owed to the committee
in the form of credits, refunds of deposits, returns, receivables, or rebates of
convention expenses; or a commercially reasonable amount based on the
collectibility of those credits, returns,
receivables or rebates.
(3) The amount submitted as the
total of outstanding convention obligations under paragraph (g)(1) of this section shall not include any accounts
payable for non-convention expenses
nor any amounts determined or anticipated to be required as a repayment
under 11 CFR 9008.12 or any amounts
paid to secure a surety bond under 11
CFR 9008.14(c).
(4) Capital assets. For purposes of this
section, the term capital asset means
any property used in the operation of
the convention whose purchase price
exceeded $2000 when acquired by the

320

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00330

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

cprice-sewell on DSKHWCL6B1PROD with CFR

Federal Election Commission

§ 9008.10

committee. Property that must be valued as capital assets under this section
includes, but is not limited to, office
equipment, furniture, vehicles and fixtures acquired for use in the operation
of the convention, but does not include
property defined as ‘‘other assets’’
under 11 CFR 9008.10(g)(5). A list of all
capital assets shall be maintained by
the committee, which shall include a
brief description of each capital asset,
the purchase price, the date it was acquired, the method of disposition and
the amount received in disposition.
The fair market value of capital assets
may be considered to be the total original cost of such items when acquired
less 40%, to account for depreciation. If
the committee wishes to claim a higher depreciation percentage for an item,
it must list that capital asset on the
statement separately and demonstrate,
through documentation, the fair market value of each such asset.
(5) Other assets. The term other assets
means any property acquired by the
committee for use in raising funds or
as collateral for loans. ‘‘Other assets’’
must be included on the committee’s
statement of net outstanding convention expenses if the aggregate value of
such assets exceeds $5000. The value of
‘‘other assets’’ shall be determined by
the fair market value of each item as
of 45 days after the last day of the convention, unless the item is acquired
after this date, in which case the item
shall be valued on the date it is acquired. A list of other assets shall be
maintained by the committee, which
shall include a brief description of each
such asset, the fair market value of
each asset, the method of disposition
and the amount received in disposition.
(6) Collectibility of accounts receivable.
If the committee determines that an
account receivable of $500 or more, including any credit, refund, return or
rebate, is not collectible in whole or in
part, the committee shall demonstrate
through documentation that the determination was commercially reasonable. The documentation shall include
records showing the original amount of
the account receivable, copies of correspondence and memoranda of communications with the debtor showing
attempts to collect the amount due,
and an explanation of how the lesser

amount or full write-off was determined.
(7) Winding down costs. The term
winding down costs means:
(i) Costs associated with the termination of the convention such as complying with the post-convention requirements of the Act and other necessary administrative costs associated
with winding down the convention, including office space rental, staff salaries and office supplies; and
(ii) Costs incurred by the convention
committee prior to 45 days after the
last day of the convention for which
written arrangements or commitment
was made on or before that date.
(8) Review of convention committee
statement. The Commission will review
the statement filed by each convention
committee under this section. The
Commission may request further information with respect to statements
filed pursuant to 11 CFR 9008.10 during
the audit of that committee under 11
CFR 9008.11.
(h) Production of computer information—(1) Categories of computerized information to be provided. If the convention
committee maintains or uses computerized information containing any of
the categories of data listed in paragraphs (h)(1)(i) through (h)(1)(iv) of this
section, the committee shall provide
computerized magnetic media, such as
magnetic tapes or magnetic diskettes,
containing the computerized information at the times specified in paragraph
(h)(2) of this section:
(i) Information required by law to be
maintained regarding the committee’s
receipts or disbursements;
(ii) Records used to reconcile bank
statements;
(iii) Records relating to the acquisition, use and disposition of capital assets; and
(iv) Any other information that may
be used during the Commission’s audit
to review the committee’s receipts, disbursements, loans, debts, obligations,
or bank reconciliations.
(2) Time for Production. If the committee maintains or uses computerized
information containing any of the data
listed in paragraph (h)(1) of this section, the Commission generally will request such information prior to commencement of audit fieldwork. Such
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request will be made in writing. The
committee shall produce the computerized information no later than 15 calendar days after service of such request. During or after audit fieldwork,
the Commission may request additional or updated computerized information which expands the coverage
dates of computerized information previously provided. During or after audit
fieldwork, the Commission may also
request additional computerized information which was created by or becomes available to the committee that
is of assistance in the Commission’s
audit. The committee shall produce the
additional or updated computerized information no later than 15 calendar
days after service of the Commission’s
request.
(3) Organization of computerized information and technical specifications. The
computerized magnetic media shall be
prepared and delivered at the committee’s expense and shall conform to the
technical specifications, including file
requirements, described in the Federal
Election Commission’s Computerized
Magnetic Media Requirements for Title
26 Candidates/Committees Receiving
Federal Funding. The data contained
in the computerized magnetic media
provided to the Commission shall be
organized in the order specified by the
Computerized Magnetic Media Requirements.
(4) Additional materials and assistance.
Upon request, the committee shall
produce documentation explaining the
computer system’s software capabilities, such as user guides, technical
manuals, formats, layouts and other
materials for processing and analyzing
the information request. Upon request,
the committee shall also make available such personnel as are necessary to
explain the operation of the computer
system’s software and the computerized information prepared or maintained by the committee.

cprice-sewell on DSKHWCL6B1PROD with CFR

[59 FR 33616, June 29, 1994, as amended at 68
FR 47416, Aug. 8, 2003]

§ 9008.11 Examinations and audits.
The Commission shall conduct an examination and audit of the convention
committee no later than December 31
of the calendar year of the convention
and may at any time conduct other ex-

aminations and audits as it deems necessary. The Commission will follow the
same procedures during the audit, and
will afford the committee the same
right to respond, as are provided for
audits of publicly funded candidates
under 11 CFR 9007.1 and 9038.1.
§ 9008.12 Repayments.
(a) General. (1) A national committee
that has received payments from the
Fund under 11 CFR part 9008 shall pay
the United States Treasury any
amounts which the Commission determines to be repayable under this section. In making repayment determinations under this section, the Commission may utilize information obtained
from audits and examinations conducted pursuant to 11 CFR 9008.11 or
otherwise obtained by the Commission
in carrying out its responsibilities
under this subchapter.
(2) The Commission will notify the
committee of any repayment determinations made under this section as
soon as possible, but not later than 3
years after the last day of the Presidential nominating convention. The
Commission’s issuance of an audit report to the committee will constitute
notification for purposes of the three
year period.
(3) Once the committee receives notice of the Commission’s final repayment determination under this section,
the committee should give preference
to the repayment over all other outstanding obligations of the committee,
except for any federal taxes owed by
the committee.
(b) Bases for repayment. The Commission may determine that the national
committee of a political party that has
received payments from the Fund must
repay the United States Treasury
under any of the circumstances described below.
(1) Excess payments. If the Commission determines that any portion of the
payments to the national committee or
convention committee under 11 CFR
9008.6(b) was in excess of the aggregate
payments to which the national committee was entitled under 11 CFR 9008.4
and 9008.5, it shall so notify the national committee, and the national
committee shall pay to the Secretary
an amount equal to such portion.
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(2) Excessive expenditures. If the Commission determines that the national
committee or convention committee
incurred convention expenses in excess
of the limitations under 11 CFR
9008.8(a), it shall notify the national
committee of the amount of such excessive expenditures, and the national
committee shall pay to the Secretary
an amount equal to the amount specified.
(3) Excessive contributions. If the Commission determines that the national
committee accepted contributions to
defray convention expenses which,
when added to the amount of payments
received, exceeds the expenditure limitation of such party, it shall notify the
national committee of the amount of
the contributions so accepted, and the
national committee shall pay to the
Secretary an amount equal to the
amount specified.
(4) Improper usage or documentation. If
the Commission determines that any
amount of any payment to the national
committee or convention committee
under 11 CFR 9008.6(b) was used for any
purposes other than the purposes authorized at 11 CFR 9008.7 or was not
documented in accordance with 11 CFR
9008.10, it shall notify the national
committee of the amount improperly
used or documented and the national
committee shall pay to the Secretary
an amount equal to the amount specified.
(5) Unspent funds. (i) If any portion of
the payment under 11 CFR 9008.4 remains unspent after all convention expenses have been paid, that portion
shall be returned to the Secretary of
the Treasury.
(ii) The national committee or convention committee shall make an interim repayment of unspent funds
based on the financial position of the
committee as of the end of the ninth
month following the last day of the
convention, allowing for a reasonable
amount as determined by the Commission to be withheld for unanticipated
contingencies. The interim repayment
shall be made no later than 30 calendar
days after the end of the ninth month
following the last day of the convention. If, after written request by the
national committee or convention
committee, the Commission deter-

mines, upon review of evidence presented by either committee, that
amounts previously refunded are needed to defray convention expenses, the
Commission shall certify such amount
for payment.
(iii) All unspent funds shall be repaid
to the U.S. Treasury no later than 24
months after the last day of the convention, unless the national committee
has been granted an extension of time.
The Commission may grant any extension of time it deems appropriate upon
request of the national committee.
(6) Income on investments of payments
from the Fund. If the Commission determines that the national committee or
the convention committee received any
income as a result of investment or
other use of payments from the Fund
pursuant to 11 CFR 9008.7(a)(5), it shall
so notify the committee and the committee shall pay to the United States
Treasury an amount equal to the
amount determined to be income, less
any Federal, State or local taxes on
such income.
(7) The Commission may seek repayment, or may initiate an enforcement
action, if the convention committee
knowingly helps, assists or participates
in the making of a convention expenditure by the host committee, government agency or municipal fund that is
not in accordance with 11 CFR 9008.52
or 9008.53, or the acceptance of a contribution by the host committee or
government agency or municipal fund
from an impermissible source.
(c) Repayment determination procedures. The Commission will follow the
same repayment determination procedures, and the committee has the same
rights and obligations as are provided
for repayment determinations involving publicly funded candidates under 11
CFR 9007.2 (c) through (h).
[59 FR 33616, June 29, 1994, as amended at 60
FR 31880, June 16, 1995; 68 FR 47417, Aug. 8,
2003]

§ 9008.13 Additional audits.
In accordance with 11 CFR 104.16(c),
the Commission, pursuant to 11 CFR
111.10, may upon affirmative vote of
four members conduct an audit and
field investigation of any committee in
any case in which the Commission
finds reason to believe that a violation
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of a statute or regulation over which
the Commission has jurisdiction has
occurred or is about to occur.
§ 9008.14 Petitions for rehearing; stays
of repayment determinations.
Petitions for rehearing following the
Commission’s repayment determination and requests for stays of repayment determinations will be governed
by the procedures set forth at 11 CFR
9007.5 and 9038.5. The Commission will
afford convention committees the same
rights as are provided to publicly funded candidates under 11 CFR 9007.5 and
9038.5.
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[64 FR 49363, Sept. 13, 1999]

§ 9008.15 Extensions of time.
(a) It is the policy of the Commission
that extensions of time under 11 CFR
part 9008 will not be routinely granted.
(b) Whenever a committee has a right
or is required to take action within a
period of time prescribed by 11 CFR
part 9008 or by notice given thereunder,
the committee may apply in writing to
the Commission for an extension of
time in which to exercise such right or
take such action. The committee shall
demonstrate in the application for extension that good cause exists for its
request.
(c) An application for extension of
time shall be made at least 7 calendar
days prior to the expiration of the time
period for which the extension is
sought. The Commission may, upon a
showing of good cause, grant an extension of time to a committee that has
applied for such extension in a timely
manner. The length of time of any extension granted hereunder shall be decided by the Commission and may be
less than the amount of time sought by
the committee in its application.
(d) If a committee fails to seek an extension of time, exercise a right or
take a required action prior to the expiration of a time period prescribed by
11 CFR part 9008, the Commission may,
on the committee’s showing of excusable neglect:
(1) Permit such committee to exercise its right(s), or take such required
action(s) after the expiration of the
prescribed time period; and
(2) Take into consideration any information obtained in connection with

the exercise of any such right or taking
of any such action before making decisions or determinations under 11 CFR
part 9008.
§ 9008.16 Stale-dated
committee
checks.
If the committee has checks outstanding that have not been cashed,
the committee shall notify the Commission. The committee shall inform
the Commission of its efforts to locate
the payees, if such efforts have been
necessary, and its efforts to encourage
the payees to cash the outstanding
checks. The committee shall also submit a check for the total amount of
such outstanding checks, payable to
the United States Treasury.

Subpart B—Host Committees and
Municipal Funds Representing
a Convention City
§ 9008.50 Scope and definitions.
(a) Scope. This subpart B governs registration and reporting by host committees and municipal funds representing convention cities. Unsuccessful efforts to attract a convention need
not be reported by any city, committee
or other organization. Subpart B also
describes permissible sources of funds
and other permissible donations to
host committees and municipal funds.
In addition, subpart B describes permissible disbursements by host committees and municipal funds to defray
convention expenses and to promote
the convention city and its commerce.
(b) Definition of host committee. A host
committee is any local organization,
such as a local civic association, business league, chamber of commerce, real
estate board, board of trade, or convention bureau, that satisfies all of the
following conditions:
(1) It is not organized for profit;
(2) Its net earnings do not inure to
the benefit of any private shareholder
or individual; and
(3) Its principal purpose is the encouragement of commerce in the convention city, as well as the projection
of a favorable image of the city to convention attendees.
(c) Definition of municipal fund. A municipal fund is any fund or account of a
government agency, municipality, or
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municipal corporation whose principal
purpose is the encouragement of commerce in the municipality and whose
receipt and use of funds is subject to
the control of officials of the State or
local government.

cprice-sewell on DSKHWCL6B1PROD with CFR

[68 FR 47417, Aug. 8, 2003]

§ 9008.51 Registration and reports.
(a) Registration by host committees and
municipal funds. (1) Each host committee and municipal fund shall register with the Commission by filing a
Statement of Organization on FEC Form
1 within 10 days of the date on which
such party chooses the convention
city, or within 10 days after the formation of the host committee or municipal fund, whichever is later. In addition to the information already required to be provided on FEC Form 1,
the following information shall be disclosed by the registering entity on FEC
Form 1: The name and address; the
name and address of its officers; and a
list of the activities that the registering entity plans to undertake in
connection with the convention.
(2) Any such committee, organization
or group which is unsuccessful in its efforts to attract the convention to a
city need not register under this section.
(3) Each host committee and municipal fund required to register with the
Commission under paragraph (a) of this
section, shall submit to the Commission a copy of any and all written contracts or agreements that it has entered into with the city, county, or
State hosting the convention, a host
committee, a municipal fund, or a convention committee, including subsequent written modifications to previous contracts or agreements, unless
such contracts, agreements or modifications have already been submitted
to the Commission by the convention
committee. Each such contract or
agreement or modification shall be
filed with the first report due under
paragraph (b) of this section after the
contract or agreement or modification
is executed.
(b) Post-convention and quarterly reports by host committees and municipal
funds; content and time of filing. (1) Each
host committee or municipal fund required to register with the Commission

pursuant to paragraph (a) of this section shall file a post convention report
on FEC Form 4. The report shall be
filed on the earlier of: 60 days following
the last day the convention is officially
in session; or 20 days prior to the presidential general election. This report
shall be complete as of 15 days prior to
the date on which the report must be
filed and shall disclose all the information required by 11 CFR part 104 with
respect to all activities related to a
presidential nominating convention.
(2) If such host committee or municipal fund has receipts or makes disbursements after the completion date
of the post convention report, it shall
begin to file quarterly reports no later
than 15 days after the end of the following calendar quarter. This report
shall disclose all transactions completed as of the close of that calendar
quarter. Quarterly reports shall be
filed thereafter until the host committee or municipal fund ceases all activity that must be reported under this
section.
(3) Such host committee or municipal fund shall file a final report with
the Commission not later than 10 days
after it ceases activity that must be reported under this section, unless such
status is reflected in either the postconvention report or a quarterly report.
(c) Post-convention statements by State
and local government agencies. Each government agency of a State, municipality, or other political subdivision
that provides facilities or services related to a Presidential nominating convention shall file, by letter, a statement with the Commission reporting
the total amount spent to provide facilities and services for the convention
under 11 CFR 9008.52(b), a list of the
categories of facilities and services the
government agency provided for the
convention, the total amount spent for
each category of facilities and services
provided, and the total amount defrayed from general revenues. This
statement shall be filed on the earlier
of: 60 days following the last day the
convention is officially in session; or 20
days prior to the presidential general
election. Categories of facilities and
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services may include construction, security,
communications,
transportation, utilities, clean up, meeting
rooms and accommodations. This paragraph (c) does not apply to any activities of a State or local government
agency through a municipal fund that
are reported pursuant to paragraph (b)
of this section.
[59 FR 33616, June 29, 1994, as amended at 68
FR 47417, Aug. 8, 2003]
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§ 9008.52 Receipts and disbursements
of host committees.
(a) Receipt of goods or services from
commercial vendors. Host committees
may accept goods or services from
commercial vendors under the same
terms and conditions (including reporting requirements) set forth at 11 CFR
9008.9 for convention committees.
(b) Receipt of donations from businesses, organizations, and individuals.
Businesses (including banks), labor organizations, and other organizations or
individuals may donate funds or make
in-kind donations to a host committee
to be used for the following purposes:
(1) To defray those expenses incurred
for the purpose of promoting the suitability of the city as a convention site;
(2) To defray those expenses incurred
for
welcoming
the
convention
attendees to the city, such as expenses
for information booths, receptions, and
tours;
(3) To defray those expenses incurred
in facilitating commerce, such as providing the convention and attendees
with shopping and entertainment
guides and distributing the samples
and promotional material specified in
11 CFR 9008.9(c);
(4) To defray the administrative expenses incurred by the host committee,
such as salaries, rent, travel, and liability insurance;
(5) To provide the national committee use of an auditorium or convention center and to provide construction
and convention related services for
that location such as: construction of
podiums; press tables; false floors;
camera platforms; additional seating;
lighting, electrical, air conditioning
and loudspeaker systems; offices; office
equipment; and decorations;

(6) To defray the costs of various
local transportation services, including
the provision of buses and automobiles;
(7) To defray the costs of law enforcement services necessary to assure orderly conventions;
(8) To defray the cost of using convention bureau personnel to provide
central housing and reservation services;
(9) To provide hotel rooms at no
charge or a reduced rate on the basis of
the number of rooms actually booked
for the convention;
(10) To provide accommodations and
hospitality for committees of the parties responsible for choosing the sites
of the conventions; and
(11) To provide other similar convention-related facilities and services.
[68 FR 47418, Aug. 8, 2003]

§ 9008.53 Receipts and disbursements
of municipal funds.
(a) Receipt of goods and services provided by commercial vendors. Municipal
funds may accept goods or services
from commercial vendors for convention uses under the same terms and
conditions (including reporting requirements) set forth at 11 CFR 9008.9
for convention committees.
(b) Receipt and use of donations to a
municipal fund. Businesses (including
banks), labor organizations, and other
organizations and individuals may donate funds or make in-kind donations
to a municipal fund to pay for expenses
listed in 11 CFR 9008.52(b).
[68 FR 47418, Aug. 8, 2003]

§ 9008.54

Examinations and audits.

The Commission shall conduct an examination and audit of each host committee registered under 11 CFR 9008.51.
The Commission will follow the same
procedures during the audit, and will
afford the committee the same right to
respond, as are provided for audits of
publicly funded candidates under 11
CFR 9007.1 and 9038.1, except that the
Commission will not make any repayment calculations under this section.
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§ 9008.55 Funding for convention committees, host committees and municipal funds.
(a) Convention committees, including
any established pursuant to 11 CFR
9008.3(a)(2), are subject to 11 CFR 300.10,
except that convention committees
may accept in-kind donations from
host committees and municipal funds
provided that the in-kind donations are
in accordance with the requirements of
11 CFR 9008.52 and 9008.53.
(b) Host committees and municipal
funds are not ‘‘agents’’ of national
committees of political parties or convention committees, unless they satisfy the prerequisites of 11 CFR
300.2(b)(1).
(c) Host committees and municipal
funds are not ‘‘directly or indirectly established, financed, maintained, or
controlled’’ by national committees of
political parties or convention committees, unless they satisfy the prerequisites of 11 CFR 300.2(c).
(d) In accordance with 2 U.S.C.
441i(e)(4)(A), a person described in 11
CFR 300.60 may make a general solicitation of funds, without regard to
source or amount limitation, for or on
behalf of any host committee or municipal fund that is described in 26
U.S.C. 501(c) and exempt from taxation
under 26 U.S.C. 501(a) (or has submitted
an application for determination of tax
exempt status under such section)
where such solicitation does not specify how the funds will or should be
spent.
[68 FR 47418, Aug. 8, 2003]

PARTS 9009–9011 [RESERVED]
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PART 9012—UNAUTHORIZED EXPENDITURES AND CONTRIBUTIONS
Sec.
9012.1 Excessive expenses.
9012.2 Unauthorized acceptance of contributions.
9012.3 Unlawful use of payments received
from the Fund.
9012.4 Unlawful misrepresentations and falsification of statements, records or other
evidence to the Commission; refusal to
furnish books and records.
9012.5 Kickbacks and illegal payments.
AUTHORITY: 26 U.S.C. 9012.

SOURCE: 56 FR 35928, July 29, 1991, unless
otherwise noted.

§ 9012.1

Excessive expenses.

(a) It shall be unlawful for an eligible
candidate of a political party for President and Vice President in a Presidential election or the candidate’s authorized committee(s) knowingly and
willfully to incur qualified campaign
expenses in excess of the aggregate
payments to which the eligible candidates of a major party are entitled
under 11 CFR part 9004 with respect to
such election.
(b) It shall be unlawful for the national committee of a major or minor
party knowingly and willfully to incur
expenses with respect to a presidential
nominating convention in excess of the
expenditure limitation applicable with
respect to such committee under 11
CFR part 9008, unless the incurring of
such expenses is authorized by the
Commission under 11 CFR 9008.7(a)(3).
§ 9012.2 Unauthorized
contributions.

acceptance

(a) It shall be unlawful for an eligible
candidate of a major party in a Presidential election or any of his or her authorized committees knowingly and
willfully to accept any contribution to
defray qualified campaign expenses, except to the extent necessary to make
up any deficiency in payments received
from the Fund due to the application of
11 CFR 9005.2(b), or to defray expenses
which would be qualified campaign expenses but for 11 CFR 9002.11(a)(3).
(b) It shall be unlawful for an eligible
candidate of a political party (other
than a major party) in a Presidential
election or any of his or her authorized
committees knowingly and willfully to
accept and expend or retain contributions to defray qualified campaign expenses in an amount which exceeds the
qualified campaign expenses incurred
in that election by that eligible candidate or his or her authorized committee(s).
§ 9012.3 Unlawful use of payments received from the Fund.
(a) It shall be unlawful for any person
who receives any payment under 11
CFR part 9005, or to whom any portion
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of any payment so received is transferred, knowingly and willfully to use,
or authorize the use of, such payment
or any portion thereof for any purpose
other than—
(1) To defray the qualified campaign
expenses with respect to which such
payment was made; or
(2) To repay loans the proceeds of
which were used, or otherwise to restore funds (other than contributions
to defray qualified campaign expenses
which were received and expended)
which were used, to defray such qualified campaign expenses.
(b) It shall be unlawful for the national committee of a major or minor
party which receives any payment
under 11 CFR part 9008 to use, or authorize the use of, such payment for
any purpose other than a purpose authorized by 11 CFR 9008.6.
§ 9012.4 Unlawful misrepresentations
and falsification of statements,
records or other evidence to the
Commission; refusal to furnish
books and records.
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It shall be unlawful for any person
knowingly and willfully—
(a) To furnish any false, fictitious, or
fraudulent evidence, books or informa-

tion to the Commission under 11 CFR
parts 9001-9008, or to include in any evidence, books or information so furnished any misrepresentation of a material fact, or to falsify or conceal any
evidence, books or information relevant to a certification by the Commission or any examination and audit
by the Commission under 11 CFR parts
9001 et seq.; or
(b) To fail to furnish to the Commission any records, books or information
requested by the Commission for purposes of 11 CFR parts 9001 et seq.
§ 9012.5 Kickbacks and illegal payments.
(a) It shall be unlawful for any person
knowingly and willfully to give or accept any kickback or any illegal payment in connection with any qualified
campaign expenses of any eligible candidate or his or her authorized committee(s).
(b) It shall be unlawful for the national committee of a major or minor
party knowingly and willfully to give
or accept any kickback or any illegal
payment in connection with any expense incurred by such committee with
respect to a Presidential nominating
convention.
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SUBCHAPTER F—PRESIDENTIAL ELECTION CAMPAIGN FUND:
PRESIDENTIAL PRIMARY MATCHING FUND
PART 9031—SCOPE
AUTHORITY: 26 U.S.C. 9031 and 9039(b).

§ 9031.1 Scope.
This subchapter governs entitlement
to and use of funds certified from the
Presidential Primary Matching Payment Account under 26 U.S.C. 9031 et
seq. The definitions, restrictions, liabilities and obligations imposed by this
subchapter are in addition to those imposed by sections 431–455 of title 2,
United States Code, and regulations
prescribed thereunder (11 CFR part 100
through 300). Unless expressly stated to
the contrary, this subchapter does not
alter the effect of any definitions, restrictions, obligations and liabilities
imposed by sections 431–455 of title 2,
United States Code, or regulations prescribed thereunder (11 CFR parts 100
through 300).
[56 FR 35929, July 29, 1991, as amended at 68
FR 47418, Aug. 8, 2003; 68 FR 66699, Nov. 28,
2003; 73 FR 79602, Dec. 30, 2008]

PART 9032—DEFINITIONS
Sec.
9032.1
9032.2
9032.3
9032.4
9032.5
9032.6
9032.7
9032.8
9032.9
9032.10
9032.11

Authorized committee.
Candidate.
Commission.
Contribution.
Matching payment account.
Matching payment period.
Primary election.
Political committee.
Qualified campaign expense.
Secretary.
State.

§ 9032.2

AUTHORITY: 26 U.S.C. 9032 and 9039(b).
SOURCE: 56 FR 35929, July 29, 1991, unless
otherwise noted.
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tions or to incur expenditures on behalf
of the candidate. The term authorized
committee includes the candidate’s principal campaign committee designated
in accordance with 11 CFR 102.12, any
political committee authorized in writing by the candidate in accordance
with 11 CFR 102.13, and any political
committee not disavowed by the candidate in writing pursuant to 11 CFR
100.3(a)(3).
(b) Any withdrawal of an authorization shall be in writing and shall be addressed and filed in the same manner
provided for at 11 CFR 102.12 or 102.13.
(c) For the purposes of this subchapter, references to the ‘‘candidate’’
and his or her responsibilities under
this subchapter shall also be deemed to
refer to the candidate’s authorized
committee(s).
(d) An expenditure by an authorized
committee on behalf of the candidate
who authorized the committee cannot
qualify as an independent expenditure.
(e) A delegate committee, as defined
in 11 CFR 100.5(e)(5), is not an authorized committee of a candidate unless it
also meets the requirements of 11 CFR
9032.1(a). Expenditures by delegate
committees on behalf of a candidate
may count against that candidate’s expenditure limitation under the circumstances set forth in 11 CFR 110.14.

§ 9032.1 Authorized committee.
(a) Notwithstanding the definition at
11 CFR 100.5, authorized committee
means with respect to candidates (as
defined at 11 CFR 9032.2) seeking the
nomination of a political party for the
office of President, any political committee that is authorized by a candidate to solicit or receive contribu-

Candidate.

Candidate means an individual who
seeks nomination for election to the
office of President of the United
States. An individual is considered to
seek nomination for election if he or
she—
(a) Takes the action necessary under
the law of a State to qualify for a caucus, convention, primary election or
run-off election;
(b) Receives contributions or incurs
qualified campaign expenses;
(c) Gives consent to any other person
to receive contributions or to incur
qualified campaign expenses on his or
her behalf; or
(d) Receives written notification
from the Commission that any other
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person is receiving contributions or
making expenditures on the individual’s behalf and fails to disavow that
activity by letter to the Commission
within 30 calendar days after receipt of
notification.
§ 9032.3

Commission.

Commission means the Federal Election Commission, 999 E Street NW.,
Washington, DC 20463.
§ 9032.4

Contribution.

For purposes of this subchapter, contribution has the same meaning given
the term under 2 U.S.C. 431(8)(A) and 11
CFR part 100, subparts B and C, except
as provided at 11 CFR 9034.4(b)(4).
[56 FR 35929, July 29, 1991, as amended at 67
FR 78683, Dec. 26, 2002]

§ 9032.5

Matching payment account.

Matching payment account means the
Presidential Primary Matching Payment Account established by the Secretary of the Treasury under 26 U.S.C.
9037(a).
§ 9032.6

Matching payment period.

Matching payment period means the
period beginning January 1 of the calendar year in which a Presidential general election is held and may not exceed one of the following dates:
(a) For a candidate seeking the nomination of a party which nominates its
Presidential candidate at a national
convention, the date on which the
party nominates its candidate.
(b) For a candidate seeking the nomination of a party which does not make
its nomination at a national convention, the earlier of—
(1) The date the party nominates its
Presidential candidate, or
(2) The last day of the last national
convention held by a major party in
the calendar year.
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§ 9032.7

Primary election.

(a) Primary election means an election
held by a State or a political party, including a run-off election, or a nominating convention or a caucus—
(1) For the selection of delegates to a
national nominating convention of a
political party;

(2) For the expression of a preference
for the nomination of Presidential candidates;
(3) For the purposes stated in both
paragraphs (a) (1) and (2) of this section; or
(4) To nominate a Presidential candidate.
(b) If separate primary elections are
held in a State by the State and a political party, the primary election for
the purposes of this subchapter will be
the election held by the political party.
§ 9032.8

Political committee.

Political committee means any committee, club, association, organization
or other group of persons (whether or
not incorporated) which accepts contributions or incurs qualified campaign
expenses for the purpose of influencing,
or attempting to influence, the nomination of any individual for election to
the office of President of the United
States.
§ 9032.9

Qualified campaign expense.

(a) Qualified campaign expense means
a purchase, payment, distribution,
loan, advance, deposit, or gift of money
or anything of value—
(1) Incurred by or on behalf of a candidate or his or her authorized committees from the date the individual becomes a candidate through the last day
of the candidate’s eligibility as determined under 11 CFR 9033.5;
(2) Made in connection with his or
her campaign for nomination; and
(3) Neither the incurrence nor payment of which constitutes a violation
of any law of the United States or of
any law of any State in which the expense is incurred or paid, or of any regulation prescribed under such law of
the United States or of any State, except that any State law which has been
preempted by the Federal Election
Campaign Act of 1971, as amended, will
not be considered a State law for purposes of this subchapter.
(b) An expenditure is made on behalf
of a candidate, including a Vice Presidential candidate, if it is made by—
(1) An authorized committee or any
other agent of the candidate for purposes of making an expenditure;
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(2) Any person authorized or requested by the candidate, an authorized committee of the candidate, or an
agent of the candidate to make the expenditure; or
(3) A committee which has been requested by the candidate, by an authorized committee of the candidate,
or by an agent of the candidate to
make the expenditure, even though
such committee is not authorized in
writing.
(c) Except as provided in 11 CFR
9034.4(e), expenditures incurred either
prior to the date the individual becomes a candidate or after the last day
of a candidate’s eligibility will be considered qualified campaign expenses if
they meet the provisions of 11 CFR
9034.4(a). Expenditures described under
11 CFR 9034.4(b) will not be considered
qualified campaign expenses.
[56 FR 35929, July 29, 1991, as amended at 60
FR 31880, June 16, 1995; 68 FR 47418, Aug. 8,
2003]

§ 9032.10 Secretary.
For purposes of this subchapter, Secretary means the Secretary of the
Treasury.
§ 9032.11 State.
State means each State of the United
States, Puerto Rico, American Samoa,
the Virgin Islands, the District of Columbia, and Guam.
[64 FR 49363, Sept. 13, 1999]

cprice-sewell on DSKHWCL6B1PROD with CFR

PART 9033—ELIGIBILITY FOR
PAYMENTS
Sec.
9033.1 Candidate and committee agreements.
9033.2 Candidate and committee certifications; threshold submission.
9033.3 Expenditure limitation certification.
9033.4 Matching payment eligibility threshold requirements.
9033.5 Determination of ineligibility date.
9033.6 Determination of inactive candidacy.
9033.7 Determination of active candidacy.
9033.8 Reestablishment of eligibility.
9033.9 Failure to comply with disclosure requirements or expenditure limitations.
9033.10 Procedures for initial and final determinations.
9033.11 Documentation of disbursements.
9033.12 Production of computerized information.

AUTHORITY:
9039(b).
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§ 9033.1 Candidate
and
committee
agreements.
(a) General. (1) A candidate seeking to
become eligible to receive Presidential
primary matching fund payments shall
agree in a letter signed by the candidate to the Commission that the candidate and the candidate’s authorized
committee(s) will comply with the conditions set forth in 11 CFR 9033.1(b).
The candidate may submit the letter
containing the agreements required by
this section at any time after January
1 of the year immediately preceding
the Presidential election year.
(2) The Commission will not consider
a candidate’s threshold submission
until the candidate has submitted a
candidate agreement that meets the requirements of this section.
(b) Conditions. The candidate shall
agree that:
(1) The candidate has the burden of
proving that disbursements by the candidate or any authorized committee(s)
or agents thereof are qualified campaign expenses as defined at 11 CFR
9032.9.
(2) The candidate and the candidate’s
authorized committee(s) will comply
with the documentation requirements
set forth in 11 CFR 9033.11.
(3) The candidate and the candidate’s
authorized committee(s) will provide
an explanation, in addition to complying with the documentation requirements, of the connection between any
disbursements made by the candidate
or authorized committee(s) of the candidate and the campaign if requested
by the Commission.
(4) The candidate and the candidate’s
authorized committee(s) will keep and
furnish to the Commission all documentation for matching fund submissions, any books, records (including
bank records for all accounts), and supporting documentation and other information that the Commission may request.
(5) The candidate and the candidate’s
authorized committee(s) will keep and
furnish to the Commission all documentation relating to disbursements
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and receipts including any books,
records (including bank records for all
accounts), all documentation required
by this section (including those required to be maintained under 11 CFR
9033.11), and other information that the
Commission may request. If the candidate or the candidate’s authorized
committee maintains or uses computerized information containing any of
the categories of data listed in 11 CFR
9033.12(a), the committee will provide
computerized magnetic media, such as
magnetic tapes or magnetic diskettes,
containing the computerized information at the times specified in 11 CFR
9038.1(b)(1) that meet the requirements
of 11 CFR 9033.12(b). Upon request, documentation explaining the computer
system’s software capabilities shall be
provided, and such personnel as are
necessary to explain the operation of
the computer system’s software and
the computerized information prepared
or maintained by the committee shall
be made available.
(6) The candidate and the candidate’s
authorized committee(s) will obtain
and furnish to the Commission upon request all documentation relating to
funds received and disbursements made
on the candidate’s behalf by other political committees and organizations
associated with the candidate.
(7) The candidate and the candidate’s
authorized committee(s) will permit an
audit and examination pursuant to 11
CFR part 9038 of all receipts and disbursements including those made by
the candidate, all authorized committee(s) and any agent or person authorized to make expenditures on behalf of the candidate or committee(s).
The candidate and the candidate’s authorized committee(s) shall also provide any material required in connection with an audit, investigation, or
examination conducted pursuant to 11
CFR part 9039. The candidate and authorized committee(s) shall facilitate
the audit by making available in one
central location, office space, records
and such personnel as are necessary to
conduct the audit and examination,
and shall pay any amounts required to
be repaid under 11 CFR parts 9038 and
9039.
(8) The candidate and the candidate’s
authorized committee(s) will submit

the name and mailing address of the
person who is entitled to receive
matching fund payments on behalf of
the candidate and the name and address of the campaign depository designated by the candidate as required by
11 CFR part 103 and 11 CFR 9037.3.
Changes in the information required by
this paragraph shall not be effective
until submitted to the Commission in a
letter signed by the candidate or the
Committee treasurer.
(9) The candidate and the candidate’s
authorized committee(s) will prepare
matching fund submissions in accordance with the Federal Election Commission’s Guideline for Presentation in
Good Order.
(10) The candidate and the candidate’s authorized committee(s) will
comply with the applicable requirements of 2 U.S.C. 431 et seq.; 26 U.S.C.
9031 et seq. and the Commission’s regulations at 11 CFR parts 100–300, and
9031–9039.
(11) The candidate and the candidate’s authorized committee(s) will
pay any civil penalties included in a
conciliation agreement or otherwise
imposed under 2 U.S.C. 437g against the
candidate, any authorized committees
of the candidate or any agent thereof.
(12) Any television commercial prepared or distributed by the candidate
or the candidate’s authorized committee(s) will be prepared in a manner
which ensures that the commercial
contains or is accompanied by closed
captioning of the oral content of the
commercial to be broadcast in line 21
of the vertical blanking interval, or is
capable of being viewed by deaf and
hearing impaired individuals via any
comparable successor technology to
line 21 of the vertical blanking interval.
[56 FR 35930, July 29, 1991, as amended at 60
FR 31880, June 16, 1995; 63 FR 45680, Aug. 27,
1998, 65 FR 38424, June 21, 2000; 68 FR 47418,
Aug. 8, 2003; 73 FR 79602, Dec. 30, 2008]

§ 9033.2 Candidate and committee certifications; threshold submission.
(a) General. (1) A candidate seeking to
become eligible to receive Presidential
primary matching fund payments shall
make the certifications set forth in 11
CFR 9033.2(b) to the Commission in a
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written statement signed by the candidate. The candidate may submit the
letter containing the required certifications at any time after January 1 of
the year immediately preceding the
Presidential election year.
(2) The Commission will not consider
a candidate’s threshold submission
until the candidate has submitted candidate certifications that meet the requirements of this section.
(b) Certifications. (1) The candidate
shall certify that he or she is seeking
nomination by a political party to the
Office of President in more than one
State. For purposes of this section, in
order for a candidate to be deemed to
be seeking nomination by a political
party to the office of President, the
party whose nomination the candidate
seeks must have a procedure for holding a primary election, as defined in 11
CFR 9032.7, for nomination to that office. For purposes of this section, the
term political party means an association, committee or organization which
nominates an individual for election to
the office of President. The fact that
an association, committee or organization qualifies as a political party under
this section does not affect the party’s
status as a national political party for
purposes of 2 U.S.C. 441a(a)(1)(B) and
441a(a)(2)(B).
(2) The candidate and the candidate’s
authorized committee(s) shall certify
that they have not incurred and will
not incur expenditures in connection
with the candidate’s campaign for
nomination, which expenditures are in
excess of the limitations under 11 CFR
part 9035.
(3) The candidate and the candidate’s
authorized committee(s) shall certify:
(i) That they have received matchable contributions totaling more than
$5,000 in each of at least 20 States; and
(ii) That the matchable contributions
are from individuals who are residents
of the State for which their contributions are submitted.
(iii) A maximum of $250 of each individual’s aggregate contributions will
be considered as matchable contributions for the purpose of meeting the
thresholds of this section.
(iv) For purposes of this section, contributions of an individual who maintains residences in more than one

State may only be counted toward the
$5,000 threshold for the State from
which the earliest contribution was
made by that contributor.
(c) Threshold submission. To become
eligible to receive matching payments,
the candidate shall submit documentation of the contributions described in
11 CFR 9033.2(b)(3) to the Commission
for review. The submission shall follow
the format and requirements of 11 CFR
9036.1.
§ 9033.3 Expenditure limitation certification.
(a) If the Commission makes an initial determination that a candidate or
the
candidate’s
authorized
committee(s) have knowingly and substantially exceeded the expenditure limitations at 11 CFR part 9035 prior to that
candidate’s application for certification, the Commission may make an
initial determination that the candidate is ineligible to receive matching
funds.
(b) The Commission will notify the
candidate of its initial determination,
in accordance with the procedures outlined in 11 CFR 9033.10(b). The candidate may submit, within 20 calendar
days after service of the Commission’s
notice, written legal or factual materials, in accordance with 11 CFR
9033.10(b), demonstrating that he or she
has not knowingly and substantially
exceeded the expenditure limitations
at 11 CFR part 9035.
(c) A final determination of the candidate’s ineligibility will be made by
the Commission in accordance with the
procedures
outlined
in
11
CFR
9033.10(c).
(d) A candidate who receives a final
determination of ineligibility under 11
CFR 9033.3(c) shall be ineligible to receive matching fund payments under 11
CFR 9034.1.
§ 9033.4 Matching payment eligibility
threshold requirements.
(a) The Commission will examine the
submission made under 11 CFR 9033.1
and 9033.2 and either—
(1) Make a determination that the
candidate has satisfied the minimum
contribution threshold requirements
under 11 CFR 9033.2(c); or
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(2) Make an initial determination
that the candidate has failed to satisfy
the matching payment threshold requirements. The Commission will notify the candidate of its initial determination in accordance with the procedures outlined in 11 CFR 9033.10(b). The
candidate may, within 30 calendar days
after service of the Commission’s notice, satisfy the threshold requirements or submit in accordance with 11
CFR 9033.10(b) written legal or factual
materials to demonstrate that he or
she has satisfied those requirements. A
final determination by the Commission
that the candidate has failed to satisfy
threshold requirements will be made in
accordance with the procedures outlined in 11 CFR 9033.10(c).
(b) The Commission will make its examination and determination under
this section as soon as practicable.
During the Presidential election year,
the Commission will generally complete its review and make its determination within 15 business days.
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[56 FR 35930, July 29, 1991, as amended at 60
FR 31881, June 16, 1995]

§ 9033.5 Determination of ineligibility
date.
The candidate’s date of ineligibility
shall be whichever date by operation of
11 CFR 9033.5 (a), (b), or (c) occurs first.
After the candidate’s date of ineligibility, he or she may only receive
matching payments to the extent that
he or she has net outstanding campaign obligations as defined in 11 CFR
9034.5.
(a) Inactive candidate. The ineligibility date shall be the day on which an
individual ceases to be a candidate because he or she is not actively conducting campaigns in more than one
State in connection with seeking the
Presidential nomination. This date
shall be the earliest of—
(1) The date the candidate publicly
announces that he or she will not be
actively conducting campaigns in more
than one State; or
(2) The date the candidate notifies
the Commission by letter that he or
she is not actively conducting campaigns in more than one State; or
(3) The date which the Commission
determines under 11 CFR 9033.6 to be
the date that the candidate is not ac-

tively seeking election in more than
one State.
(b) Insufficient votes. The ineligibility
date shall be the 30th day following the
date of the second consecutive primary
election in which such individual receives less than 10 percent of the number of popular votes cast for all candidates of the same party for the same
office in that primary election, if the
candidate permitted or authorized his
or her name to appear on the ballot,
unless the candidate certifies to the
Commission at least 25 business days
prior to the primary that he or she will
not be an active candidate in the primary involved.
(1) The Commission may refuse to accept the candidate’s certification if it
determines under 11 CFR 9033.7 that
the candidate is an active candidate in
the primary involved.
(2) For purposes of this paragraph, if
the candidate is running in two primary elections in different States on
the same date, the highest percentage
of votes the candidate receives in any
one State will govern. Separate primary elections held in more than one
State on the same date are not deemed
to be consecutive primaries. If two primary elections are held on the same
date in the same State (e.g., a primary
to select delegates to a national nominating convention and a primary for
the expression of preference for the
nomination of candidates for election
to the office of President), the highest
percentage of votes a candidate receives in either election will govern. If
two or more primaries are held in the
same State on different dates, the earliest primary will govern.
(3) If the candidate certifies that he
or she will not be an active candidate
in a particular primary, and the Commission accepts the candidate’s certification, the primary involved shall not
be counted in determining the candidate’s date of ineligibility under
paragraph (b) of this section, regardless
of the percentage of popular votes cast
for the candidate in that primary.
(c) End of matching payment period.
The ineligibility date shall be the last
day of the matching payment period
for the candidate as specified in 11 CFR
9032.6.
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(d) Reestablishment of eligibility. If the
Commission has determined that a candidate is ineligible under 11 CFR 9033.5
(a) or (b), the candidate may reestablish eligibility to receive matching
funds under 11 CFR 9033.8.
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§ 9033.6 Determination of inactive candidacy.
(a) General. The Commission may, on
the basis of the factors listed in 11 CFR
9033.6(b) below, make a determination
that a candidate is no longer actively
seeking nomination for election in
more than one State. Upon a final determination by the Commission that a
candidate is inactive, that candidate
will become ineligible as provided in 11
CFR 9033.5.
(b) Factors considered. In making its
determination of inactive candidacy,
the Commission may consider, but is
not limited to considering, the following factors:
(1) The frequency and type of public
appearances, speeches, and advertisements;
(2) Campaign activity with respect to
soliciting contributions or making expenditures for campaign purposes;
(3) Continued employment of campaign personnel or the use of volunteers;
(4) The release of committed delegates;
(5) The candidate urges his or her delegates to support another candidate
while not actually releasing committed
delegates;
(6) The candidate urges supporters to
support another candidate.
(c) Initial determination. The Commission will notify the candidate of its initial determination in accordance with
the procedures outlined in 11 CFR
9033.10(b) and will advise the candidate
of the date on which active campaigning in more than one State
ceased. The candidate may, within 15
business days after service of the Commission’s notice, submit in accordance
with 11 CFR 9033.10(b) written legal or
factual materials to demonstrate that
he or she is actively campaigning in
more than one State.
(d) Final determination. A final determination of inactive candidacy will be
made by the Commission in accordance

with the procedures outlined in 11 CFR
9033.10(c).
§ 9033.7 Determination of active candidacy.
(a) Where a candidate certifies to the
Commission under 11 CFR 9033.5(b) that
he or she will not be an active candidate in an upcoming primary, the
Commission may, nevertheless, on the
basis of factors listed in 11 CFR
9033.6(b), make an initial determination that the candidate is an active
candidate in the primary involved.
(b) The Commission will notify the
candidate of its initial determination
within 10 business days of receiving the
candidate’s certification under 11 CFR
9033.5(b) or, if the timing of the activity does not permit notice during the
10 day period, as soon as practicable
following campaign activity by the
candidate in the primary state. The
Commission’s initial determination
will be made in accordance with the
procedures
outlined
in
11
CFR
9033.10(b). Within 10 business days after
service of the Commission’s notice the
candidate may submit, in accordance
with 11 CFR 9033.10(b), written legal or
factual materials to demonstrate that
he or she is not an active candidate in
the primary involved.
(c) A final determination by the
Commission that the candidate is active will be made in accordance with
the procedures outlined in 11 CFR
9033.10(c).
§ 9033.8

Reestablishment of eligibility.

(a) Candidates found to be inactive. A
candidate who has become ineligible
under 11 CFR 9033.5(a) on the basis that
he or she is not actively campaigning
in more than one State may reestablish eligibility for matching payments
by submitting to the Commission evidence of active campaigning in more
than one State. In determining whether the candidate has reestablished eligibility, the Commission will consider,
but is not limited to considering, the
factors listed in 11 CFR 9033.6(b). The
day the Commission determines to be
the day the candidate becomes active
again will be the date on which eligibility is reestablished.
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(b) Candidates receiving insufficient
votes. A candidate determined to be ineligible under 11 CFR 9033.5(b) by failing to obtain the required percentage
of votes in two consecutive primaries
may have his or her eligibility reestablished if the candidate receives at least
20 percent of the total number of votes
cast for candidates of the same party
for the same office in a primary election held subsequent to the date of the
election which rendered the candidate
ineligible.
(c) The Commission will make its determination under 11 CFR 9033.8 (a) or
(b) without requiring the individual to
reestablish eligibility under 11 CFR
9033.1 and 2. A candidate whose eligibility is reestablished under this section may submit, for matching payment, contributions received during ineligibility. Any expenses incurred during the period of ineligibility that
would have been considered qualified
campaign expenses if the candidate had
been eligible during that time may be
defrayed with matching payments.
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§ 9033.9 Failure to comply with disclosure requirements or expenditure
limitations.
(a) If the Commission receives information indicating that a candidate or
his or her authorized committee(s) has
knowingly and substantially failed to
comply with the disclosure requirements of 2 U.S.C. 434 and 11 CFR part
104, or that a candidate has knowingly
and substantially exceeded the expenditure limitations at 11 CFR part 9035,
the Commission may make an initial
determination to suspend payments to
that candidate.
(b) The Commission will notify the
candidate of its initial determination
in accordance with the procedures outlined in 11 CFR 9033.10(b). The candidate will be given an opportunity,
within 20 calendar days after service of
the Commission’s notice, to comply
with the above cited provisions or to
submit in accordance with 11 CFR
9033.10(b) written legal or factual materials to demonstrate that he or she is
not in violation of those provisions.
(c) Suspension of payments to a candidate will occur upon a final determination by the Commission to suspend payments. Such final determina-

tion will be made in accordance with
the procedures outlined in 11 CFR
9033.10(c).
(d)(1) A candidate whose payments
have been suspended for failure to comply with reporting requirements may
become entitled to receive payments if
he or she subsequently files the required reports and pays or agrees to
pay any civil or criminal penalties resulting from failure to comply.
(2) A candidate whose payments are
suspended for exceeding the expenditure limitations shall not be entitled
to receive further matching payments
under 11 CFR 9034.1.
§ 9033.10 Procedures for initial and
final determinations.
(a) General. The Commission will follow the procedures set forth in this section when making an initial or final
determination based on any of the following reasons.
(1) The candidate has knowingly and
substantially exceeded the expenditure
limitations of 11 CFR part 9035 prior to
the candidate’s application for certification, as provided in 11 CFR 9033.3;
(2) The candidate has failed to satisfy
the matching payment threshold requirements, as provided in 11 CFR
9033.4;
(3) The candidate is no longer actively seeking nomination in more
than one state, as provided in 11 CFR
9033.6;
(4) The candidate is an active candidate in an upcoming primary despite
the candidate’s assertion to the contrary, as provided in 11 CFR 9033.7;
(5) The Commission receives information indicating that the candidate has
knowingly and substantially failed to
comply with the disclosure requirements or exceeded the expenditure limits, as provided in 11 CFR 9033.9; or
(6) The Commission receives information indicating that substantial assets
of the candidate’s authorized committee have been undervalued or not
included in the candidate’s statement
of net outstanding campaign obligations or that the amount of outstanding campaign obligations has
been otherwise overstated in relation
to committee assets, as provided in 11
CFR 9034.5(g).
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(b) Initial determination. If the Commission makes an initial determination that a candidate may not receive
matching funds for one or more of the
reasons indicated in 11 CFR 9033.10(a),
the Commission will notify the candidate of its initial determination. The
notification will give the legal and factual reasons for the determination and
advise the candidate of the evidence on
which the Commission’s initial determination is based. The candidate will
be given an opportunity to comply
with the requirements at issue or to
submit, within the time provided by
the relevant section as referred to in 11
CFR 9033.10(a), written legal or factual
materials to demonstrate that the candidate has satisfied those requirements. Such materials may be submitted by counsel if the candidate so
desires.
(c) Final determination. The Commission will consider any written legal or
factual materials timely submitted by
the candidate before making its final
determination. A final determination
that the candidate has failed to satisfy
the requirements at issue will be accompanied by a written statement of
reasons for the Commission’s action.
This statement will explain the legal
and factual reasons underlying the
Commission’s determination and will
summarize the results of any investigation upon which the determination is
based.
(d) Effect on other determinations. If
the Commission makes an initial determination under this section, but decides to take no further action at that
time, the Commission may use the
legal and factual bases on which the
initial determination was based in any
future repayment determination under
11 CFR part 9038 or 9039. A determination by the Commission under this section may be independent of any Commission decision to institute an enforcement proceeding under 2 U.S.C.
437g.
(e) Petitions for rehearing. Following a
final determination under this section,
the candidate may file a petition for
rehearing in accordance with 11 CFR
9038.5(a).

§ 9033.11 Documentation of disbursements.
(a) Burden of proof. Each candidate
shall have the burden of proving that
disbursements made by the candidate
or his or her authorized committee(s)
or persons authorized to make expenditures on behalf of the candidate or authorized committee(s) are qualified
campaign expenses as defined in 11 CFR
9032.9. The candidate and his or her authorized committee(s) shall obtain and
furnish to the Commission on request
any evidence regarding qualified campaign expenses made by the candidate,
his or her authorized committees and
agents or persons authorized to make
expenditures on behalf of the candidate
or committee(s) as provided in paragraph (b) of this section.
(b) Documentation required. (1) For
disbursements in excess of $200 to a
payee, the candidate shall present a
canceled check negotiated by the payee
and either:
(i) A receipted bill from the payee
that states the purpose of the disbursement; or
(ii) If such a receipt is not available,
(A) One of the following documents
generated by the payee: a bill, invoice,
or voucher that states the purpose of
the disbursement; or
(B) Where the documents specified in
paragraph (b)(1)(ii)(A) of this section
are not available, a voucher or contemporaneous memorandum from the candidate or the committee that states
the purpose of the disbursement; or
(iii) Where the supporting documentation required in paragraphs (b)(1)
(i) or (ii) of this section is not available, the candidate or committee may
present collateral evidence to document the qualified campaign expense.
Such collateral evidence may include,
but is not limited to:
(A) Evidence demonstrating that the
expenditure is part of an identifiable
program or project which is otherwise
sufficiently documented such as a disbursement which is one of a number of
documented disbursements relating to
a campaign mailing or to the operation
of a campaign office; or
(B) Evidence that the disbursement is
covered by a pre-established written
campaign committee policy, such as a
daily travel expense policy.
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(iv) If the purpose of the disbursement is not stated in the accompanying documentation, it must be indicated on the canceled check negotiated by the payee.
(2) For all other disbursements, the
candidate shall present:
(i) A record disclosing the full name
and mailing address of the payee, the
amount, date and purpose of the disbursement, if made from a petty cash
fund; or
(ii) A canceled check negotiated by
the payee that states the full name and
mailing address of the payee, and the
amount, date and purpose of the disbursement.
(3) For purposes of this section:
(i) Payee means the person who provides the goods or services to the candidate or committee in return for the
disbursement; except that an individual will be considered a payee under
this section if he or she receives $1000
or less advanced for travel and/or subsistence and if the individual is the recipient of the goods or services purchased.
(ii) Purpose means the full name and
mailing address of the payee, the date
and amount of the disbursement, and a
brief description of the goods or services purchased. Examples of acceptable
and unacceptable descriptions of goods
and services purchased are listed at 11
CFR 104.3(b)(3)(i)(B).
(4) The documentation requirements
of 11 CFR 102.9(b) shall also apply to
disbursements.
(c) Retention of records. The candidate
shall retain records with respect to
each disbursement and receipt, including bank records, vouchers, worksheets, receipts, bills and accounts,
journals, ledgers, fundraising solicitation material, accounting systems documentation, and any related materials
documenting campaign receipts and
disbursements, for a period of three
years pursuant to 11 CFR 102.9(c), and
shall present these records to the Commission on request.
(d) List of capital and other assets—(1)
Capital assets. The candidate or committee shall maintain a list of all capital assets whose purchase price exceeded $2000 when acquired by the campaign. The list shall include a brief description of each capital asset, the pur-

chase price, the date it was acquired,
the method of disposition and the
amount received in disposition. For
purposes of this section, ‘‘capital
asset’’ shall be defined in accordance
with 11 CFR 9034.5(c)(1).
(2) Other assets. The candidate or
committee shall maintain a list of
other assets acquired for use in fundraising or as collateral for campaign
loans, if the aggregate value of such assets exceeds $5000. The list shall include a brief description of each such
asset, the fair market value of each
asset, the method of disposition and
the amount received in disposition.
The fair market value of other assets
shall be determined in accordance with
11 CFR 9034.5(c)(2).
[60 FR 31881, June 16, 1995, as amended at 64
FR 49363, Sept. 13, 1999; 68 FR 47418, Aug. 8,
2003]

§ 9033.12 Production of computerized
information.
(a) Categories of computerized information to be provided. If the candidate or
the candidate’s authorized committee
maintains or uses computerized information containing any of the categories of data listed in paragraphs
(a)(1) through (a)(9) of this section, the
committee shall provide computerized
magnetic media, such as magnetic
tapes or magnetic diskettes, containing the computerized information
at the times specified in 11 CFR
9038.1(b)(1):
(1) Information required by law to be
maintained regarding the committee’s
receipts or disbursements;
(2) Records of allocations of expenditures to particular state expenditure
limits and to the overall expenditure
limit;
(3) Disbursements for exempt fundraising and exempt compliance costs,
including the allocation of salaries and
overhead expenditures;
(4) Records of allocations of expenditures for the purchase of broadcast
media;
(5) Records used to prepare statements of net outstanding campaign obligations;
(6) Records used to reconcile bank
statements;
(7) Disbursements made and reimbursements received for the cost of
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transportation, ground services and facilities made available to media personnel, including records relating to
how costs charged to media personnel
were determined;
(8) Records relating to the acquisition, use and disposition of capital assets or other assets; and
(9) Any other information that may
be used during the Commission’s audit
to review the committee’s receipts, disbursements, loans, debts, obligations,
bank reconciliations or statements of
net outstanding campaign obligations.
(b) Organization of computerized information and technical specifications. The
computerized magnetic media shall be
prepared and delivered at the committee’s expense and shall conform to the
technical specifications, including file
requirements, described in the Federal
Election Commission’s Computerized
Magnetic Media Requirements for title
26 Candidates/Committees Receiving
Federal Funding. The data contained
in the computerized magnetic media
provided to the Commission shall be
organized in the order specified by the
Computerized Magnetic Media Requirements.
(c) Additional materials and assistance.
Upon request, the committee shall provide documentation explaining the
computer system’s software capabilities, such as user guides, technical
manuals, formats, layouts and other
materials for processing and analyzing
the information requested. Upon request, the committee shall also make
available such personnel as are necessary to explain the operation of the
computer system’s software and the
computerized information prepared or
maintained by the committee.
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PART 9034—ENTITLEMENTS
Sec.
9034.1 Candidate entitlements.
9034.2 Matchable contributions.
9034.3 Non-matchable contributions.
9034.4 Use of contributions and matching
payments; examples of qualified campaign expenses and non-qualified campaign expenses.
9034.5 Net outstanding campaign obligations.
9034.6 Expenditures for transportation and
services made available to media personnel; reimbursements.
9034.7 Allocation of travel expenditures.

9034.8 Joint fundraising.
9034.9 Sale of assets acquired for fundraising purposes.
9034.10 Pre-candidacy payments by multicandidate political committees deemed
in-kind contributions and qualified campaign expenses; effect of reimbursement.
9034.11 Winding down costs.
AUTHORITY: 26 U.S.C. 9034 and 9039(b).
SOURCE: 56 FR 34132, July 25, 1991 and 56 FR
35934, July 29, 1991, unless otherwise noted.

§ 9034.1

Candidate entitlements.

(a) A candidate who has been notified
by the Commission under 11 CFR 9036.1
that he or she has successfully satisfied
eligibility and certification requirements is entitled to receive payments
under 26 U.S.C. 9037 and 11 CFR part
9037 in an amount equal to the amount
of each matchable campaign contribution received by the candidate, except
that a candidate who has become ineligible under 11 CFR 9033.5 may not receive further matching payments regardless of the date of deposit of the
underlying contributions if he or she
has no net outstanding campaign obligations as defined in 11 CFR 9034.5. See
also 26 CFR parts 701 and 702 regarding
payments by the Department of the
Treasury.
(b) If on the date of ineligibility a
candidate has net outstanding campaign obligations as defined under 11
CFR 9034.5, that candidate may continue to receive matching payments for
matchable contributions received and
deposited on or before December 31 of
the Presidential election year provided
that on the date of payment there are
remaining net outstanding campaign
obligations, i.e., the sum of the contributions received on or after the date
of ineligibility plus matching funds received on or after the date of ineligibility is less than the candidate’s net
outstanding
campaign
obligations.
This entitlement will be equal to the
lesser of:
(1) The amount of contributions submitted for matching; or
(2) The remaining net outstanding
campaign obligations.
(c) A candidate whose eligibility has
been reestablished under 11 CFR 9033.8
or who after suspension of payments
has met the conditions set forth at 11
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CFR 9033.9(d) is entitled to receive payments for matchable contributions for
which payments were not received during the ineligibility or suspension period.
(d) The total amount of payments to
a candidate under this section shall not
exceed 50% of the total expenditure
limitation applicable under 11 CFR
part 9035.
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[56 FR 34132, July 25, 1991 and 56 FR 35934,
July 29, 1991]

§ 9034.2 Matchable contributions.
(a) Contributions meeting the following requirements will be considered
matchable campaign contributions.
(1) The contribution shall be a gift of
money made: By an individual; by a
written instrument and for the purpose
of influencing the result of a primary
election.
(2) Only a maximum of $250 of the aggregate amount contributed by an individual may be matched.
(3) Before a contribution may be submitted for matching, it must actually
be received by the candidate or any of
the candidate’s authorized committees
and deposited in a designated campaign
depository maintained by the candidate’s authorized committee.
(4) The written instrument used in
making the contribution must be
dated, physically received and deposited by the candidate or authorized
committee on or after January l of the
year immediately preceding the calendar year of the Presidential election,
but no later than December 31 following the matching payment period as
defined under 11 CFR 9032.6. Donations
received by an individual who is testing the waters pursuant to 11 CFR
100.72(a) and 100.131(a) may be matched
when the individual becomes a candidate if such donations meet the requirements of this section.
(b) For purposes of this section, the
term written instrument means a check
written on a personal, escrow or trust
account representing or containing the
contributor’s personal funds; a money
order; any similar negotiable instrument; or, for contributions by credit or
debit card, a paper record, or an electronic record that can be reproduced on
paper, of the transaction. For purposes
of this section, the term written instru-

ment also means, in the case of a contribution by a credit card or debit card,
either a transaction slip or other writing signed by the cardholder, or in the
case of such a contribution made over
the Internet, an electronic record of
the transaction created and transmitted by the cardholder, and including the name of the cardholder and the
card number, which can be maintained
electronically and reproduced in a
written form by the recipient candidate or candidate’s committee.
(c) The written instrument shall be:
Payable on demand; and to the order
of, or specifically endorsed without
qualification to, the Presidential candidate, or his or her authorized committee. The written instrument shall
contain: The full name and signature of
the contributor(s); the amount and
date of the contribution; and the mailing address of the contributor(s). For
purposes of this section, the term signature means, in the case of a contribution by a credit card or debit card, either an actual signature by the cardholder who is the donor on a transaction slip or other writing, or in the
case of such a contribution made over
the Internet, the full name and card
number of the cardholder who is the
donor, entered and transmitted by the
cardholder.
(1) In cases of a check drawn on a
joint checking account, the contributor is considered to be the owner
whose signature appears on the check.
(i) To be attributed equally to other
joint tenants of the account, the check
or other accompanying written document shall contain the signature(s) of
the joint tenant(s). If a contribution on
a joint account is to be attributed
other than equally to the joint tenants,
the check or other written documentation shall also indicate the amount to
be attributed to each joint tenant.
(ii) In the case of a check for a contribution attributed to more than one
person, where it is not apparent from
the face of the check that each contributor is a joint tenant of the account, a
written statement shall accompany the
check stating that the contribution
was made from each individual’s personal funds in the amount so attributed and shall be signed by each contributor.
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(iii) In the case of a contribution reattributed to a joint tenant of the account, the reattribution shall comply
with the requirements of 11 CFR
110.1(k) and the documentation described in 11 CFR 110.1 (1), (3), (5) and
(6) shall accompany the reattributed
contribution.
(2) Contributions in the form of
checks drawn on an escrow or trust account are matchable contributions,
provided that:
(i) The contributor has equitable
ownership of the account; and
(ii) The check is accompanied by a
statement, signed by each contributor
to whom all or a portion of the contribution is being attributed, together
with the check number, amount and
date of contribution. This statement
shall specify that the contributor has
equitable ownership of the account and
the account represents the personal
funds of the contributor.
(3) Contributions in the form of
checks written on partnership accounts
or accounts of unincorporated associations or businesses are matchable contributions, so long as:
(i) The check is accompanied by a
statement, signed by each contributor
to whom all or a portion of the contribution is being attributed, together
with the check number, amount and
date of contribution. This statement
shall specify that the contribution is
made with the contributor’s personal
funds and that the account on which
the contribution is drawn is not maintained or controlled by an incorporated
entity; and
(ii) The aggregate amount of the contributions drawn on a partnership or
unincorporated association or business
does not exceed $1,000 to any one Presidential candidate seeking nomination.
(4) Contributions in the form of
money orders, cashier’s checks, or
other similar negotiable instruments
are matchable contributions, provided
that:
(i) At the time it is initially submitted for matching, such instrument
is signed by each contributor and is accompanied by a statement which specifies that the contribution was made in
the form of a money order, cashier’s
check, traveler’s check, or other simi-

lar negotiable instrument, with the
contributor’s personal funds;
(ii) Such statement identifies the
date and amount of the contribution
made by money order, cashier’s check,
traveler’s check, or other similar negotiable instrument, the check or serial
number, and the name of the issuer of
the negotiable instrument; and
(iii) Such statement is signed by each
contributor.
(5) Contributions in the form of the
purchase price paid for the admission
to any activity that primarily confers
private benefits in the form of entertainment to the contributor (i.e., concerts, motion pictures) are matchable.
The promotional material and tickets
for the event shall clearly indicate that
the ticket purchase price represents a
contribution to the Presidential candidate.
(6) Contributions in the form of a
purchase price paid for admission to an
activity that is essentially political
are matchable. An ‘‘essentially political’’ activity is one the principal purpose of which is political speech or discussion, such as the traditional political dinner or reception.
(7) Contributions received from a
joint fundraising activity conducted in
accordance with 11 CFR 9034.8 are
matchable, provided that such contributions are accompanied by a copy
of the joint fundraising agreement
when they are submitted for matching.
(8) Contributions by credit or debit
card are matchable contributions, provided that:
(i) The requirements of paragraph (b)
of this section concerning a written instrument and of paragraph (c) of this
section concerning a signature are satisfied. Contributions by credit card or
debit card where the cardholder’s name
and card number are given to the recipient candidate or candidate’s committee only orally are not matchable.
(ii) Evidence is submitted by the
committee that the contributor has affirmed that the contribution is from
personal funds and not from funds otherwise prohibited by law.
[56 FR 34132, July 25, 1991, as amended at 56
FR 35934, July 29, 1991; 64 FR 32397, June 17,
1999; 67 FR 78683, Dec. 26, 2002]
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Non-matchable contributions.

A contribution to a candidate other
than one which meets the requirements
of 11 CFR 9034.2 is not matchable. Contributions which are not matchable include, for example:
(a) In-kind contributions of real or
personal property;
(b) A subscription, loan, advance, or
deposit of money, or anything of value;
(c) A contract, promise, or agreement, whether or not legally enforceable, such as a pledge card to make a
contribution for any such purposes (but
a gift of money by written instrument
is not rendered unmatchable solely because the contribution was preceded by
a promise or pledge);
(d) Funds from a corporation, labor
organization, government contractor,
political committee as defined in 11
CFR 100.5 or any group of persons other
than those under 11 CFR 9034.2(c)(3);
(e) Contributions which are made or
accepted in violation of 2 U.S.C. 441a,
441b, 441c, 441e, 441f, or 441g;
(f) Contributions in the form of a
check drawn on the account of a committee, corporation, union or government contractor even though the funds
represent personal funds earmarked by
a contributing individual to a Presidential candidate;
(g) Contributions in the form of the
purchase price paid for an item with
significant intrinsic and enduring
value, such as a watch;
(h) Contributions in the form of the
purchase price paid for or other otherwise induced by a chance to participate
in a raffle, lottery, or a similar drawing for valuable prizes;
(i) Contributions which are made by
persons without the necessary donative
intent to make a gift or made for any
purpose other than to influence the result of a primary election;
(j) Contributions of currency of the
United States or currency of any foreign country; and
(k) Contributions redesignated for a
different election or redesignated for a
legal and accounting compliance fund
pursuant to 11 CFR 9003.3.
[56 FR 34132, July 5, 1991; 56 FR 35934, July 29,
1991, as amended at 64 FR 32397, June 17, 1999]

§ 9034.4 Use of contributions and
matching payments; examples of
qualified campaign expenses and
non-qualified campaign expenses.
(a) Qualified campaign expenses—(1)
General. Except as provided in paragraph (b)(3) of this section, all contributions received by an individual
from the date he or she becomes a candidate and all matching payments received by the candidate shall be used
only to defray qualified campaign expenses or to repay loans or otherwise
restore funds (other than contributions
which were received and expended to
defray qualified campaign expenses),
which were used to defray qualified
campaign expenses.
(2) Testing the waters. Even though incurred prior to the date an individual
becomes a candidate, payments made
in accordance with the 11 CFR
100.131(a) for the purpose of determining whether an individual should
become a candidate shall be considered
qualified campaign expenses if the individual subsequently becomes a candidate and shall count against that
candidate’s limits under 2 U.S.C.
441a(b).
(3) Winding down costs and continuing
to campaign. (i) Winding down costs
subject to the restrictions in 11 CFR
9034.11 shall be considered qualified
campaign expenses.
(ii) If the candidate continues to
campaign after becoming ineligible due
to the operation of 11 CFR 9033.5(b), the
candidate may only receive matching
funds based on net outstanding campaign obligations as of the candidate’s
date of ineligibility. The statement of
net outstanding campaign obligations
shall only include costs incurred before
the candidate’s date of ineligibility for
goods and services to be received before
the date of ineligibility and for which
written arrangement or commitment
was made on or before the candidate’s
date of ineligibility, and shall not include winding down costs until the
date on which the candidate qualifies
to receive winding down costs under 11
CFR 9034.11. Each contribution that is
dated after the candidate’s date of ineligibility may be used to continue to
campaign, and may be submitted for
matching fund payments. Payments
from the matching payment account
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that are received after the candidate’s
date of ineligibility may be used to defray the candidate’s net outstanding
campaign obligations, but shall not be
used to defray any costs associated
with continuing to campaign unless
the candidate reestablishes eligibility
under 11 CFR 9033.8.
(4) Taxes. Federal income taxes paid
by the committee on non-exempt function income, such as interest, dividends
and sale of property, shall be considered qualified campaign expenses.
These expenses shall not, however,
count against the state or overall expenditure limits of 11 CFR 9035.1(a).
(5) Monetary bonuses paid after the
date of ineligibility and gifts. Monetary
bonuses paid after the date of ineligibility and gifts shall be considered
qualified campaign expenses, provided
that:
(i) All monetary bonuses paid after
the date of ineligibility for committee
employees and consultants in recognition of campaign-related activities or
services:
(A) Are provided for pursuant to a
written contract made prior to the
date of ineligibility; and
(B) Are paid no later than thirty days
after the date of ineligibility; and
(ii) Gifts for committee employees,
consultants and volunteers in recognition of campaign-related activities or
services do not exceed $150 total per individual and the total of all gifts does
not exceed $20,000.
(6) Expenses incurred by ineligible candidates attending national nominating
conventions. Expenses incurred by an
ineligible candidate to attend, participate in, or conduct activities at a national nominating convention may be
treated as qualified campaign expenses,
but such convention-related expenses
shall not exceed a total of $50,000.
(b) Non-qualified campaign expenses—
(1) General. The following are examples
of disbursements that are not qualified
campaign expenses.
(2) Excessive expenditures. An expenditure which is in excess of any of the
limitations under 11 CFR part 9035
shall not be considered a qualified campaign expense. The Commission will
calculate the amount of expenditures
attributable to the limitations in accordance with 11 CFR 9035.1(a)(2).

(3) General election and post-ineligibility expenditures. Except for winding
down costs pursuant to paragraph (a)(3)
of this section and certain convention
expenses described in paragraph (a)(6)
of this section, any expenses incurred
after a candidate’s date of ineligibility,
as determined under 11 CFR 9033.5, are
not qualified campaign expenses. In addition, any expenses incurred before
the candidate’s date of ineligibility for
goods and services to be received after
the candidate’s date of ineligibility, or
for property, services, or facilities used
to benefit the candidate’s general election campaign, are not qualified campaign expenses.
(4) Civil or criminal penalties. Civil or
criminal penalties paid pursuant to the
Federal Election Campaign Act are not
qualified campaign expenses and cannot be defrayed from contributions or
matching payments. Any amounts received or expended to pay such penalties shall not be considered contributions or expenditures but all amounts
so received shall be subject to the prohibitions of the Act. Amounts received
and expended under this section shall
be reported in accordance with 11 CFR
part 104.
(5) Payments to candidate. Payments
made to the candidate by his or her
committee, other than to reimburse
funds advanced by the candidate for
qualified campaign expenses, are not
qualified campaign expenses.
(6) Payments to other authorized committees. Payments, including transfers
and loans, to other committees authorized by the same candidate for a different election are not qualified campaign expenses.
(7) Allocable expenses. Payments for
expenses subject to state allocation
under 11 CFR 106.2 are not qualified
campaign expenses if the records retained are not sufficient to permit allocation to any state, such as the failure
to keep records of the date on which
the expense is incurred.
(8) Lost, misplaced, or stolen items. The
cost of lost, misplaced, or stolen items
may be considered a nonqualified campaign expense. Factors considered by
the Commission in making this determination shall include, but not be limited to, whether the committee demonstrates that it made conscientious
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efforts to safeguard the missing equipment; whether the committee sought
or obtained insurance on the items;
whether the committee filed a police
report; the type of equipment involved;
and the number and value of items that
were lost.
(c) [Reserved]
(d) Transfers to other campaigns—(1)
Other Federal offices. If a candidate has
received matching funds and is simultaneously seeking nomination or election to another Federal office, no
transfer of funds between his or her
principal campaign committees or authorized committees may be made. See
2 U.S.C. 441a(a)(5)(C) and 11 CFR
110.3(c)(5) and 110.8(d). A candidate will
be considered to be simultaneously
seeking nomination or election to another Federal office if he or she is seeking nomination or election to such
Federal office under 11 CFR 110.3(c)(5).
(2) General election. If a candidate has
received matching funds, all transfers
from the candidate’s primary election
account to a legal and accounting compliance fund established for the general
election must be made in accordance
with 11 CFR 9003.3(a)(1).
(e) Attribution of expenditures between
the primary and the general election
spending limits. The following rules
apply to candidates who receive public
funding in either the primary or the
general election, or both.
(1) General rule. Any expenditure for
goods or services that are used for the
primary election campaign, other than
those listed in paragraphs (e)(2)
through (e)(7) of this section, shall be
attributed to the limits set forth at 11
CFR 9035.1. Any expenditure for goods
or services that are used for the general election campaign, other than
those listed in paragraphs (e)(2)
through (e)(7) of this section, shall be
attributed to the limits set forth at 11
CFR 110.8(a)(2), as adjusted under 11
CFR 110.17(a).
(2) Polling expenses. Polling expenses
shall be attributed according to when
the results of the poll are received. If
the results are received on or before
the date of the candidate’s nomination,
the expenses shall be considered primary election expenses. If results are
received from a single poll both before
and after the date of the candidate’s

nomination, the costs shall be allocated between the primary and the
general election limits based on the
percentage of results received during
each period.
(3) State or national campaign offices.
Prior to the date of the last primary
election in a Presidential election
year, overhead and salary costs incurred in connection with state or national campaign offices shall be attributed to the primary election. With regard to overhead and salary costs incurred on or after June 1 of the Presidential election year, but before or on
the date of nomination, the committee
may attribute to the general election
an amount not to exceed 15% of the
limitation on primary-election expenditures set forth at 11 CFR 110.8(a)(1).
Overhead and payroll costs associated
with winding down the campaign and
compliance activities shall be governed
by paragraph (a)(3) of this section.
(4) Campaign materials. Expenditures
for campaign materials, including
bumper stickers, campaign brochures,
buttons, pens and similar items, that
are purchased by the primary election
campaign committee and later transferred to and used by the general election committee shall be attributed to
the general election limits. Materials
transferred to but not used by the general election committee shall be attributed to the primary election limits.
(5) Media production costs. For media
communications that are broadcast or
published both before and after the
date of the candidate’s nomination,
50% of the media production costs shall
be attributed to the primary election
limits, and 50% to the general election
limits. Distribution costs, including
such costs as air time and advertising
space in newspapers, shall be paid for
100% by the primary or general election campaign depending on when the
communication is broadcast or distributed.
(6) Campaign communications. (i) Solicitations and fundraising costs. The
costs of fundraising, including that of
events and solicitation costs, shall be
attributed to the primary election or
to the GELAC, depending on the purposes of the fundraising. If a candidate
raises funds for both the primary election and for the GELAC in a single
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communication or through a single
fundraising event, the allocation of
fundraising costs and the distribution
of net proceeds will be made in the
same manner as described in 11 CFR
9034.8(c)(8)(i) and (ii).
(ii) Other communications. Except as
provided in paragraph (e)(5) of this section, the costs of a campaign communication that does not include a solicitation shall be attributed to the primary or general election limits based
on the date on which the communication is broadcast, published or mailed.
The cost of a communication that is
broadcast, published or mailed before
the date of the candidate’s nomination
shall be attributed to the primary election limits.
(7) Travel costs. Expenditures for campaign-related transportation, food, and
lodging by any individual, including a
candidate, shall be attributed according to when the travel occurs. If the
travel occurs on or before the date of
the candidate’s nomination, the cost is
a primary election expense. Travel to
and from the convention shall be attributed to the primary election. Travel by a person who is working exclusively on general election campaign
preparations shall be considered a general election expense even if the travel
occurs before the candidate’s nomination.

cprice-sewell on DSKHWCL6B1PROD with CFR

[56 FR 35934, July 29, 1991, as amended at 60
FR 31881, June 16, 1995; 60 FR 57537, 57538,
Nov. 16, 1995; 64 FR 49364, Sept. 13, 1999; 64 FR
61781, Nov. 15, 1999; 67 FR 78683, Dec. 26, 2002;
68 FR 47418, Aug. 8, 2003]

§ 9034.5 Net outstanding campaign obligations.
(a) Within 15 calendar days after the
candidate’s date of ineligibility, as determined under 11 CFR 9033.5, the candidate shall submit a statement of net
outstanding campaign obligations. The
candidate’s net outstanding campaign
obligations under this section equal
the difference between paragraphs (a)
(1) and (2) of this section:
(1) The total of all outstanding obligations for qualified campaign expenses as of the candidate’s date of ineligibility as determined under 11 CFR
9033.5, plus estimated necessary winding down costs as defined under 11 CFR
9034.4(a)(3), less

(2) The total of:
(i) Cash on hand as of the close of
business on the last day of eligibility
(including all contributions dated on or
before that date whether or not submitted for matching; currency; balances on deposit in banks; savings and
loan institutions; and other depository
institutions; traveler’s checks; certificates of deposit; treasury bills; and any
other committee investments valued at
fair market value);
(ii) The fair market value of capital
assets and other assets on hand; and
(iii) Amounts owed to the committee
in the form of credits, refunds of deposits, returns, receivables, or rebates of
qualified campaign expenses; or a commercially reasonable amount based on
the collectibility of those credits, returns, receivables or rebates.
(b) Liabilities. (1) The amount submitted as the total of outstanding campaign obligations under paragraph
(a)(1) of this section shall not include
any accounts payable for non-qualified
campaign expenses nor any amounts
determined or anticipated to be required as repayment under 11 CFR part
9038 or any amounts paid to secure a
surety bond under 11 CFR 9038.5.
(2) The amount submitted as estimated necessary winding down costs
under paragraph (a)(1) of this section
shall be broken down by expense category and quarterly or monthly time
period. This breakdown shall include
estimated costs for office space rental,
staff salaries, legal expenses, accounting expenses, office supplies, equipment rental, telephone expenses, postage and other mailing costs, printing
and storage. The breakdown shall estimate the costs that will be incurred in
each category from the time the statement is submitted until the expected
termination of the committee’s political activity.
(c) (1) Capital assets. For purposes of
this section, the term capital assets
means any property used in the operation of the campaign whose purchase
price exceeded $2000 when received by
the committee. Property that must be
valued as capital assets under this section includes, but is not limited to, office equipment, furniture, vehicles and
fixtures acquired for use in the operation of the candidate’s campaign, but
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does not include property defined as
‘‘other assets’’ under paragraph (c)(2)
of this section. Capital assets include
items such as computer systems and
telecommunications systems, if the
equipment is used together and if the
total cost of all components that are
used together exceeds $2000. A list of
all capital assets shall be maintained
by the committee in accordance with
11 CFR 9033.11(d). The fair market
value of capital assets shall be considered to be 60% of the total original cost
of such items when acquired, except
that items received after the date of ineligibility must be valued at their fair
market value on the date received. A
candidate may claim a lower fair market value for a capital asset by listing
that capital asset on the statement
separately and demonstrating, through
documentation, the lower fair market
value. If the candidate receives public
funding for the general election, a
lower fair market value shall not be
claimed under this section for any capital assets transferred or sold to the
candidate’s general election committee.
(2) Other assets. The term other assets
means any property acquired by the
committee for use in raising funds or
as collateral for campaign loans.
‘‘Other assets’’ must be included on the
candidate’s statement of net outstanding campaign obligations if the
aggregate value of such assets exceeds
$5000. The value of ‘‘other assets’’ shall
be determined by the fair market value
of each item on the candidate’s date of
ineligibility or on the date the item is
acquired if acquired after the date of
ineligibility. A list of other assets shall
be maintained by the committee in accordance with 11 CFR 9033.11(d)(2).
(d) Collectibility of accounts receivable.
If the committee determines that an
account receivable of $500 or more, including any credit, refund, return or
rebate, is not collectible in whole or in
part, the committee shall demonstrate
through documentation that the determination was commercially reasonable. The documentation shall include
records showing the original amount of
the account receivable, copies of correspondence and memoranda of communications with the debtor showing
attempts to collect the amount due,

and an explanation of how the lesser
amount or full writeoff was determined.
(e) Contributions received from joint
fundraising activities conducted under
11 CFR 9034.8 may be used to pay a candidate’s outstanding campaign obligations.
(1) Such contributions shall be
deemed monies available to pay outstanding campaign obligations as of
the date these funds are received by
the fundraising representative committee and shall be included in the candidate’s statement of net outstanding
campaign obligations.
(2) The amount of money deemed
available to pay a candidate’s net outstanding campaign obligations will
equal either—
(i) An amount calculated on the basis
of the predetermined allocation formula, as adjusted for 2 U.S.C. 441a limitations; or
(ii) If a candidate receives an amount
greater than that calculated under 11
CFR 9034.5(e)(2)(i), the amount actually
received.
(f)(1) With each submission for
matching fund payments filed after the
candidate’s date of ineligibility, the
candidate shall certify that, as of the
close of business on the last business
day preceding the date of submission
for matching funds, his or her remaining net outstanding campaign obligations equal or exceed the amount submitted for matching.
(2) A candidate who makes a submission for matching fund payments after
his or her date of ineligibility shall
also submit a revised statement of net
outstanding
campaign
obligations.
This revised statement shall be due before the next regularly scheduled payment date, on a date to be determined
and published by the Commission. This
statement shall reflect the financial
status of the campaign as of the close
of business three business days before
the due date of the statement. The revised statement shall also contain a
brief explanation of each change in the
committee’s assets and obligations
from the previous statement.
(3) After a candidate’s date of ineligibility, if the candidate does not receive
the entire amount of matching funds
on a regularly scheduled payment date
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due to a shortfall in the matching payment account, the candidate shall also
submit a revised statement of net outstanding campaign obligations. The revised statement shall be filed on a date
to be determined and published by the
commission, which will be before the
next regularly scheduled payment date.
(g)(1) If the Commission receives information indicating that substantial
assets of the candidate’s authorized
committee(s) have been undervalued or
not included in the statement or that
the amount of outstanding campaign
obligations has been otherwise overstated in relation to committee assets,
the Commission may decide to temporarily suspend further matching payments pending a final determination
whether the candidate is entitled to receive all or a portion of the matching
funds requested.
(2) In making a determination under
11 CFR 9034.5(g)(1), the Commission
will follow the procedures for initial
and final determinations under 11 CFR
9033.10 (b) and (c). The Commission will
notify the candidate of its initial determination within 15 business days
after receipt of the candidate’s statement of net outstanding campaign obligations. Within 15 business days after
service of the Commission’s notice, the
candidate may submit written legal or
factual materials to demonstrate that
he or she has net outstanding campaign obligations that entitle the campaign to further matching payments.
(3) If the candidate demonstrates
that the amount of outstanding campaign obligations still exceeds committee assets, he or she may continue
to receive matching payments.
(4) Following a final determination
under this section, the candidate may
file a petition for rehearing in accordance with 11 CFR 9038.5(a).

cprice-sewell on DSKHWCL6B1PROD with CFR

[56 FR 34132, July 25, 1991 and 56 FR 35934,
July 29, 1991; 56 FR 42380, Aug. 27, 1991; 60 FR
31883, June 16, 1995; 64 FR 49364, Sept. 13, 1999]

§ 9034.6 Expenditures for transportation and services made available
to media personnel; reimbursements.
(a) General. (1) Expenditures by an
authorized committee for transportation, ground services or facilities (including air travel, ground transpor-

tation, housing, meals, telephone service, typewriters, and computers) provided to media personnel, Secret Service personnel or national security staff
will be considered qualified campaign
expenses, and, except for costs relating
to Secret Service personnel or national
security staff, will be subject to the
overall expenditure limitations of 11
CFR 9035.1(a).
(2) Subject to the limitations in paragraphs (b) and (c) of this section, committees may seek reimbursement from
the media for the expenses described in
paragraph (a)(3) of this section, and
may deduct reimbursements received
from media representatives from the
amount of expenditures subject to the
overall expenditure limitation of 11
CFR 9035.1(a). Expenses for which the
committee receives no reimbursement
will be considered qualified campaign
expenses, and, with the exception of
those expenses relating to Secret Service personnel and national security
staff, will be subject to the overall expenditure limitation.
(3) Committees may seek reimbursement from the media only for the
billable items specified in the White
House Press Corps Travel Policies and
Procedures issued by the White House
Travel Office.
(b) Reimbursement limits; billing. (1)
The amount of reimbursement sought
from a media representative under
paragraph (a)(2) of this section shall
not exceed 110% of the media representative’s pro rata share (or a reasonable estimate of the media representative’s pro rata share) of the actual cost of the transportation and
services made available. Any reimbursement received in excess of this
amount shall be disposed of in accordance with paragraph (d)(1) of this section.
(2) For the purposes of this section, a
media representative’s pro rata share
shall be calculated by dividing the
total actual cost of the transportation
and services provided by the total number of individuals to whom such transportation and services are made available. For purposes of this calculation,
the total number of individuals shall
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include committee staff, media personnel, Secret Service personnel, national security staff and any other individuals to whom such transportation
and services are made available, except
that, when seeking reimbursement for
transportation costs paid by the committee under 11 CFR 100.93 and
9034.7(b)(5)(i), the total number of individuals shall not include national security staff.
(3) No later than sixty (60) days of the
campaign trip or event, the committee
shall provide each media representative attending the event with an
itemized
bill
that
specifies
the
amounts charged for air and ground
transportation for each segment of the
trip, housing, meals, telephone service,
and other billable items specified in
the White House Press Corps Travel
Policies and Procedures issued by the
White House Travel Office. Payments
shall be due sixty (60) days from the
date of the bill, unless the media representative disputes the charges.
(c) Deduction of reimbursements from
expenditures subject to the overall expenditure limitation. (1) The Committee
may deduct from the amount of expenditures subject to the overall expenditure limitation:
(i) The amount of reimbursements received from media representatives in
payment for the transportation and
services described in paragraph (a) of
this section, up to the actual cost of
the transportation and services provided to media representatives; and
(ii) An additional amount of the reimbursements received from media representatives, representing the administrative costs incurred by the committee in providing these services to
the media representatives and seeking
reimbursement for them, equal to:
(A) Three percent of the actual cost
of transportation and services provided
to the media representatives under this
section; or
(B) An amount in excess of 3% representing the administrative costs actually incurred by the committee in
providing services to the media representatives, provided that the committee is able to document the total
amount of administrative costs actually incurred.

(2) For the purposes of this paragraph, ‘‘administrative costs’’ includes
all costs incurred by the committee in
making travel arrangements and seeking reimbursement, whether these
services are performed by committee
staff or by independent contractors.
(d) Disposal of excess reimbursements. If
the committee receives reimbursements in excess of the amount deductible under paragraph (c) of this section,
it shall dispose of the excess amount in
the following manner:
(1) Any reimbursement received in
excess of 110% of the actual pro rata
cost of the transportation and services
made available to a media representative shall be returned to the media representative.
(2) Any amount in excess of the
amount deductible under paragraph (c)
of this section that is not required to
be returned to the media representative under paragraph (d)(1) of this section shall be paid to the Treasury.
(e) Reporting. The total amount paid
by an authorized committee for the
services and facilities described in
paragraph (a)(1) of this section, plus
the administrative costs incurred by
the committee in providing these services and facilities and seeking reimbursement for them, shall be reported
as an expenditure in accordance with 11
CFR 104.3(b)(2)(i). Any reimbursement
received by such committee under
paragraph (b)(1) of this section shall be
reported in accordance with 11 CFR
104.3(a)(3)(ix).
[60 FR 31883, June 16, 1995; 60 FR 57537, Nov.
16, 1995; 64 FR 42583, Aug. 5, 1999; 68 FR 69595,
Dec. 15, 2003]

§ 9034.7 Allocation of travel expenditures.
(a) Notwithstanding the provisions of
11 CFR 106.3, expenditures for travel relating to the campaign of a candidate
seeking nomination for election to the
office of President by any individual,
including a candidate, shall, pursuant
to the provisions of paragraph (b) of
this section, be qualified campaign expenses and be reported by the candidate’s authorized committee(s) as expenditures.
(b)(1) For a trip which is entirely
campaign-related, the total cost of the
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trip shall be a qualified campaign expense and a reportable expenditure.
(2) For a trip which includes campaign-related and non-campaign related stops, that portion of the cost of
the trip allocable to campaign activity
shall be a qualified campaign expense
and a reportable expenditure. Such portion shall be determined by calculating
what the trip would have cost from the
point of origin of the trip to the first
campaign-related stop and from that
stop through each subsequent campaign-related stop, back to the point of
origin. If any campaign activity, other
than incidental contacts, is conducted
at a stop, that stop shall be considered
campaign-related. Campaign activity
includes soliciting, making, or accepting contributions, and expressly advocating the election or defeat of the
candidate. Other factors, including the
setting, timing and statements or expressions of the purpose of an event
and the substance of the remarks or
speech made, will also be considered in
determining whether a stop is campaign-related.
(3) For each trip, an itinerary shall
be prepared and such itinerary shall be
made available by the committee for
Commission inspection. The itinerary
shall show the time of arrival and departure and the type of event held.
(4) For trips by government conveyance or by charter, a list of all passengers on such trip, along with a designation of which passengers are and
which are not campaign-related, shall
be made available for Commission inspection. When required to be created,
a copy of the government’s or the charter company’s official manifest shall
also be maintained and made available
by the committee.
(5)(i) If any individual, including a
candidate, uses a government airplane
for campaign-related travel, the candidate’s authorized committee shall
pay the appropriate government entity
an amount not less than the applicable
rate set forth in 11 CFR 100.93(e).
(ii) [Reserved]
(iii) If any individual, including a
candidate, uses a government conveyance, other than an airplane, for campaign-related travel, the candidate’s
authorized committee shall pay the appropriate
government
entity
an

amount equal to the amount required
under 11 CFR 100.93(d).
(iv) If any individual, including a
candidate, uses accommodations, including lodging and meeting rooms,
during campaign-related travel, and
the accommodations are paid for by a
government entity, the candidate’s authorized committee shall pay the appropriate
government
entity
an
amount equal to the usual and normal
charge for the accommodations, and
shall maintain documentation supporting the amount paid.
(v) For travel by airplane, the committee shall maintain documentation
of the lowest unrestricted nondiscounted airfare as required by 11 CFR
100.93(i)(1) or (2) in addition to any
other documentation required in this
section. For travel by other conveyances, the committee shall maintain
documentation of the commercial rental rate as required by 11 CFR 100.93(i)(3)
in addition to any other documentation required in this section.
(6) Travel expenses of a candidate’s
spouse and family when accompanying
the candidate on campaign-related
travel may be treated as qualified campaign expenses and reportable expenditures. If the spouse or family members
conduct campaign-related activities,
their travel expenses will be treated as
qualified campaign expenses and reportable expenditures.
(7) If any individual, including a candidate, incurs expenses for campaignrelated travel, other than by use of
government conveyance or accommodations, an amount equal to that
portion of the actual cost of the conveyance or accommodations which is
allocable to all passengers, including
the candidate, who are traveling for
campaign purposes will be a qualified
campaign expense and shall be reported
by the committee as an expenditure.
(i) If the trip is by charter, the actual
cost for each passenger shall be determined by dividing the total operating
cost for the charter by the total number of passengers transported. The
amount which is a qualified campaign
expense and a reportable expenditure
shall be calculated in accordance with
the formula set forth at 11 CFR
9034.7(b)(2) on the basis of the actual
cost per passenger multiplied by the
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number of passengers traveling for
campaign purposes.
(ii) If the trips is by non-charter commercial transportation, the actual cost
shall be calculated in accordance with
the formula set forth at 11 CFR
9034.7(b)(2) on the basis of the commercial fare. Such actual cost shall be a
qualified campaign expense and a reportable expenditure.
(8) Travel on airplanes not licensed
by the Federal Aviation Administration to operate for compensation or
hire under 14 CFR parts 121, 129, or 135,
government conveyances, and other
means of transportation not operated
for commercial passenger service is
governed by 11 CFR 100.93.
[60 FR 31884, June 16, 1995, as amended at 68
FR 69596, Dec. 15, 2003]
EFFECTIVE DATE NOTE: At 74 FR 63968, Dec.
7, 2009, § 9034.7 was amended by revising paragraphs (b)(5)(i), (b)(5)(iii), (b)(5)(v), and (b)(8),
effective January 6, 2010. For the convenience of the user, the revised text is set forth
as follows:
§ 9034.7

*

Allocation of travel expenditures.

*

*

*

*
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(b) * * *
(5)(i) If any individual, including a candidate, uses a government aircraft for campaign-related travel, the candidate’s authorized committee shall pay the appropriate
government entity an amount not less than
the applicable rate set forth in 11 CFR
100.93(e).
* * * * *
(iii) If any individual, including a candidate, uses a government conveyance, other
than an aircraft, for campaign-related travel, the candidate’s authorized committee
shall pay the appropriate government entity
an amount equal to the amount required
under 11 CFR 100.93(d).
* * * * *
(v) For travel by aircraft, the committee
shall maintain documentation as required by
11 CFR 100.93(j)(1) in addition to any other
documentation required in this section. For
travel by other conveyances, the committee
shall maintain documentation of the commercial rental rate as required by 11 CFR
100.93(j)(3) in addition to any other documentation required in this section.

*

*

*

*

*

(8) Non-commercial travel on aircraft, and
travel on other means of transportation not
operated for commercial passenger service is
governed by 11 CFR 100.93.

§ 9034.8 Joint fundraising.
(a) General. Nothing in this section
shall supersede 11 CFR part 300, which
prohibits any person from soliciting,
receiving, directing, transferring, or
spending any non-Federal funds, or
from transferring Federal funds for
Federal election activities.
(1) Permissible participants. Presidential primary candidates who receive
matching funds under this subchapter
may engage in joint fundraising with
other candidates, political committees
or unregistered committees or organizations.
(2) Use of funds. Contributions received as a result of a candidate’s participation in a joint fundraising activity under this section may be—
(i) Submitted for matching purposes
in accordance with the requirements of
11 CFR 9034.2 and the Federal Election
Commission’s Guideline for Presentation in Good Order;
(ii) Used to pay a candidate’s net outstanding campaign obligations as provided in 11 CFR 9034.5;
(iii) Used to defray qualified campaign expenses;
(iv) Used to defray exempt legal and
accounting costs; or
(v) If in excess of a candidate’s net
outstanding campaign obligations or
expenditure limit, used in any manner
consistent with 11 CFR 113.2, including
repayment of funds under 11 CFR part
9038.
(b) Fundraising representatives—(1) Establishment or selection of fundraising
representative. The participants in a
joint fundraising effort under this section shall either establish a separate
committee or select a participating
committee, to act as fundraising representative for all participants. The
fundraising representative shall be a
reporting political committee and an
authorized committee of each candidate. If the participants establish a
separate committee to act as the fundraising representative, the separate
committee shall not be a participant in
any other joint fundraising effort, but
the separate committee may conduct
more than one joint fundraising effort
for the participants.
(2) Separate fundraising committee as
fundraising representative. A separate
fundraising committee established by
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the participants to act as fundraising
representative for all participants
shall—
(i) Be established as a reporting political committee under 11 CFR 100.5;
(ii) Collect contributions;
(iii) Pay fundraising costs from gross
proceeds and funds advanced by participants; and
(iv) Disburse net proceeds to each
participant.
(3) Participating committee as fundraising representative. A participant selected to act as fundraising representative for all participants shall—
(i) Be a political committee as defined in 11 CFR 100.5;
(ii) Collect contributions; however,
other participants may also collect
contributions and then forward them
to the fundraising representative as required by 11 CFR 102.8;
(iii) Pay fundraising costs from gross
proceeds and funds advanced by participants; and
(iv) Disburse net proceeds to each
participant.
(4) Independent fundraising agent. The
participants or the fundraising representative may hire a commercial
fundraising firm or other agent to assist in conducting the joint fundraising
activity. In that case, however, the
fundraising representative shall still be
responsible for ensuring that the recordkeeping, reporting and documentation requirements set forth in this subchapter are met.
(c) Joint fundraising procedures. Any
joint fundraising activity under this
section shall be conducted in accordance with the following requirements:
(1) Written agreement. The participants in a joint fundraising activity
shall enter into a written agreement,
whether or not all participants are political committees under 11 CFR 100.5.
The written agreement shall identify
the fundraising representative and
shall state a formula for the allocation
of fundraising proceeds. The formula
shall be stated as the amount or percentage of each contribution received
to be allocated to each participant. The
fundraising representative shall retain
the written agreement for a period of
three years and shall make it available
to the Commission on request.

(2) Funds advanced for fundraising
costs. (i) Except as provided in 11 CFR
9034.8(c)(2)(ii), the amount of funds advanced by each participant for fundraising costs shall be in proportion to
the allocation formula agreed upon
under 11 CFR 9034.8(c)(1).
(ii) A participant may advance more
than its proportionate share of the
fundraising costs; however, the amount
advanced which is in excess of the participant’s proportionate share shall not
exceed the amount that participant
could legally contribute to the remaining
participants.
See
11
CFR
102.12(c)(2), part 110, and 9034.4(b)(6).
(3) Fundraising notice. In addition to
any notice required under 11 CFR
110.11, a joint fundraising notice shall
be included with every solicitation for
contributions.
(i) This notice shall include the following information:
(A) The names of all committees participating in the joint fundraising activity whether or not such committees
are political committees under 11 CFR
100.5;
(B) The allocation formula to be used
for distributing joint fundraising proceeds;
(C) A statement informing contributors that, notwithstanding the stated
allocation formula, they may designate
their contributions for a particular
participant or participants; and
(D) A statement informing contributors that the allocation formula may
change if a contributor makes a contribution which would exceed the
amount that contributor may give to
any participant.
(ii) If one or more participants engage in the joint fundraising activity
solely to satisfy outstanding debts, the
notice shall also contain a statement
informing contributors that the allocation formula may change if a participant receives sufficient funds to pay its
outstanding debts.
(4) Separate depository account. (i) The
participants or the fundraising representative shall establish a separate
depository account to be used solely
for the receipt and disbursement of the
joint fundraising proceeds. All contributions deposited into the separate
depository account must be permissible
under title 2, United States Code. Each
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political committee shall amend its
Statement of Organization to reflect
the account as an additional depository.
(ii) The fundraising representative
shall deposit all joint fundraising proceeds in the separate depository account within ten days of receipt as required by 11 CFR 103.3. The fundraising
representative may delay distribution
of the fundraising proceeds to the participants until all contributions are received and all expenses are paid.
(iii) For contribution reporting and
limitation purposes, the date of receipt
of a contribution by a participating political committee is the date that the
contribution is received by the fundraising representative. The fundraising
representative shall report contributions in the reporting period in which
they are received. Participating political committees shall report joint
fundraising proceeds in accordance
with 11 CFR 9034.8(c)(9) when such
funds are received from the fundraising
representative.
(5) Recordkeeping requirements. (i) The
fundraising representative and participating committees shall screen all contributions received to insure that the
prohibitions and limitations of 11 CFR
parts 110 and 114 are observed. Participating political committees shall make
their contributor records available to
the fundraising representative to enable the fundraising representative to
carry out its duty to screen contributions.
(ii) The fundraising representative
shall collect and retain contributor information with regard to gross proceeds as required under 11 CFR 102.8
and shall also forward such information to participating political committees.
(iii) The fundraising representative
shall retain the records required under
11 CFR 9033.11 regarding fundraising
disbursements for a period of three
years. Commercial fundraising firms or
agents shall forward such information
to the fundraising representative.
(6) Contribution limitations. Except to
the extent that the contributor has
previously contributed to any of the
participants, a contributor may make
a contribution to the joint fundraising
effort which contribution represents

the total amount that the contributor
could contribute to all of the participants under the applicable limits of 11
CFR 110.1 and 110.2.
(7) Allocation of gross proceeds. (i) The
fundraising representative shall allocate proceeds according to the formula
stated in the fundraising agreement.
Each contribution received shall be allocated among the participants in accordance with the allocation formula,
unless the circumstances described in
paragraphs (c)(7) (ii), (iii) or (iv) of this
section apply. Funds may not be distributed or reallocated so as to maximize the matchability of the contributions.
(ii) If distribution according to the
allocation formula extinguishes the
debts of one or more participants or if
distribution under the formula results
in a violation of the contribution limits of 11 CFR 110.1(b), the fundraising
representative may reallocate the surplus funds. The fundraising representative shall not reallocate funds so as to
allow candidates seeking to extinguish
outstanding debts to rely on the receipt of matching funds to pay the remainder of their debts; rather, all
funds to which a participant is entitled
under the allocation formula shall be
deemed funds available to pay the candidate’s outstanding campaign obligations as provided in 11 CFR 9034.5(c).
(iii) Reallocation shall be based upon
the remaining participant’s proportionate shares under the allocation formula. If reallocation results in a violation of a contributor’s limit under 11
CFR 110.1, the fundraising representative shall return to the contributor the
amount of the contribution that exceeds the limit.
(iv) Earmarked contributions which
exceed the contributor’s limit to the
designated participant under 11 CFR
part 110 may not be reallocated by the
fundraising representative without the
prior written permission of the contributor. A written instrument made payable to one of the participants shall be
considered an earmarked contribution
unless a written statement by the contributor indicates that it is intended
for inclusion in the general proceeds of
the fundraising activity.
(8) Allocation of expenses and distribution of net proceeds. (i) If participating
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committees are not affiliated as defined in 11 CFR 110.3 prior to the joint
fundraising activity and are not committees of the same political party:
(A) After gross contributions are allocated among the participants under
11 CFR 9034.8(c)(7), the fundraising representative shall calculate each participant’s share of expenses based on
the percentage of the total receipts
each participant had been allocated. To
calculate each participant’s net proceeds, the fundraising representative
shall subtract the participant’s share
of expenses from the amount that participant has been allocated from gross
proceeds.
(B) A participant may only pay expenses on behalf of another participant
subject to the contribution limits of 11
CFR part 110. See also 11 CFR
9034.4(b)(6).
(C) The expenses from a series of
fundraising events or activities shall be
allocated among the participants on a
per-event basis regardless of whether
the participants change or remain the
same throughout the series.
(ii) If participating committees are
affiliated as defined in 11 CFR 110.3
prior to the joint fundraising activity
or if participants are party committees
of the same political party, expenses
need not be allocated among those participants. Payment of such expenses by
an unregistered committee or organization on behalf of an affiliated political
committee may cause the unregistered
organization to become a political
committee.
(iii) Payment of expenses may be
made from gross proceeds by the fundraising representative.
(9) Reporting of receipts and disbursements—(i) Reporting receipts. (A) The
fundraising representative shall report
all funds received in the reporting period in which they are received. Each
Schedule A filed by the fundraising
representative under this section shall
clearly indicate that the contributions
reported on that schedule represent
joint fundraising proceeds.
(B) After distribution of net proceeds,
each participating political committee
shall report its share of net proceeds
received as a transfer-in from the fundraising representative. Each participating political committee shall also

file a memo Schedule A itemizing its
share of gross receipts as contributions
from original contributors to the extent required under 11 CFR 104.3(a).
(ii) Reporting disbursements. The fundraising representative shall report all
disbursements in the reporting period
in which they are made. Each participant shall report in a memo Schedule B
his or her total allocated share of these
disbursements in the same reporting
period in which net proceeds are distributed and reported and include the
amount on page 4 of Form 3–P, under
‘‘Expenditures Subject to Limit.’’
[56 FR 35934, July 29, 1991; 56 FR 42380, Aug.
27, 1991, as amended at 67 FR 49132, July 29,
2002]

§ 9034.9 Sale of assets acquired for
fundraising purposes.
(a) General. A candidate may sell assets donated to the candidate’s authorized committee(s) or otherwise acquired for fundraising purposes (See 11
CFR 9034.5(c)(2)), subject to the limitations and prohibitions of title 2, United
States Code and 11 CFR parts 110 and
114.
(b) Sale after end of matching payment
period. A candidate whose outstanding
debts exceed his or her cash on hand
after the end of the matching payment
period as determined under 11 CFR
9032.6 may dispose of assets acquired
for fundraising purposes in a sale to a
wholesaler or other intermediary who
will in turn sell such assets to the public, provided that the sale to the wholesaler or intermediary is an arms-length
transaction. Sales made under this subsection will not be subject to the limitations and prohibitions of title 2,
United States Code and 11 CFR parts
110 and 114.
§ 9034.10 Pre-candidacy payments by
multicandidate political committees
deemed in-kind contributions and
qualified campaign expenses; effect
of reimbursement.
(a) A payment by a multicandidate
political committee is an in-kind contribution to, and qualified campaign
expense by, a Presidential candidate,
even though made before the individual
becomes a candidate under 11 CFR 100.3
and 9032.2, if—
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(1) The expenditure is made on or
after January 1 of the year immediately following the last Presidential
election year;
(2) With respect to the goods or services involved, the candidate accepted
or received them, requested or suggested their provision, was materially
involved in the decision to provide
them, or was involved in substantial
discussions about their provision; and
(3) The goods or services are—
(i) Polling expenses for determining
the favorability, name recognition, or
relative support level of the candidate
involved;
(ii) Compensation paid to employees,
consultants, or vendors for services
rendered in connection with establishing and staffing offices in States
where Presidential primaries, caucuses, or preference polls are to be
held, other than offices in the candidate’s home state and in or near the
District of Columbia;
(iii) Administrative expenses, including rent, utilities, office supplies and
equipment, in connection with establishing and staffing offices in States
where Presidential primaries, caucuses, or preference polls are to be
held, other than offices in the candidate’s home state and in or near the
District of Columbia; or
(iv) Expenses of individuals seeking
to become delegates in the Presidential
nomination process.
(b) Notwithstanding paragraph (a) of
this section, if the candidate, through
an authorized committee, reimburses
the multicandidate political committee within 30 days of becoming a
candidate, the payment shall not be
deemed an in-kind contribution for either entity, and the reimbursement
shall be an expenditure and a qualified
campaign expense of the candidate.

cprice-sewell on DSKHWCL6B1PROD with CFR

[68 FR 47419, Aug. 8, 2003]

§ 9034.11 Winding down costs.
(a) Winding down costs. Winding down
costs are costs associated with the termination of political activity related
to a candidate’s seeking his or her
nomination for election, such as the
costs of complying with the post election requirements of the Federal Election Campaign Act and the Presidential Primary Matching Payment

Account Act, and other necessary administrative costs associated with
winding down the campaign, including
office space rental, staff salaries, and
office supplies. Winding down costs are
qualified campaign expenses.
(b) Winding down limitation. The total
amount of winding down costs that
may be paid for, in whole or part, with
matching funds shall not exceed the
lesser of:
(1) 10% of the overall expenditure
limitation pursuant to 11 CFR 9035.1; or
(2) 10% of the total of:
(i) The candidate’s expenditures subject to the overall expenditure limitation as of the candidate’s date of ineligibility; plus
(ii) The candidate’s expenses exempt
from the expenditure limitations as of
the candidate’s date of ineligibility; except that
(iii) The winding down limitation
shall be no less than $100,000.
(c) Allocation of primary and general
election winding down costs. A candidate
who runs in both the primary and general election may divide winding down
expenses between his or her primary
and general election committees using
any reasonable allocation method. An
allocation method is reasonable if it divides the total winding down costs between the primary and general election
committees and results in no less than
one third of total winding down costs
allocated to each committee. A candidate may demonstrate than an allocation method is reasonable even if either the primary or the general election committee is allocated less than
one third of total winding down costs.
(d) Primary winding down costs during
the general election period. A primary
election candidate who does not run in
the general election may receive and
use matching funds for these purposes
either after he or she has notified the
Commission in writing of his or her
withdrawal from the campaign for
nomination or after the date of the
party’s nominating convention, if he or
she has not withdrawn before the convention. A primary election candidate
who runs in the general election, regardless of whether the candidate receives public funds for the general election, must wait until 31 days after the
general election before using any
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matching funds for winding down costs
related to the primary election. No expenses incurred by a primary election
candidate who runs in the general election prior to 31 days after the general
election shall be considered primary
winding down costs.
[68 FR 47419, Aug. 8, 2003]

PART 9035—EXPENDITURE
LIMITATIONS
Sec.
9035.1 Campaign expenditure limitation;
compliance and fundraising exemptions.
9035.2 Limitation on expenditures from personal or family funds.
9035.3 Contributions to and expenditures by
Vice Presidential candidates.
AUTHORITY: 26 U.S.C. 9035 and 9039(b).

cprice-sewell on DSKHWCL6B1PROD with CFR

SOURCE: 56 FR 35491, July 29, 1991, unless
otherwise noted.

§ 9035.1 Campaign expenditure limitation; compliance and fundraising
exemptions.
(a) Spending limit. (1) No candidate or
his or her authorized committee(s)
shall knowingly incur expenditures in
connection with the candidate’s campaign for nomination, which expenditures,
in
the
aggregate,
exceed
$10,000,000 (as adjusted under 2 U.S.C.
441a(c)), except that the aggregate expenditures by a candidate in any one
State shall not exceed the greater of: 16
cents (as adjusted under 2 U.S.C.
441a(c)) multiplied by the voting age
population of the State (as certified
under 2 U.S.C. 441a(e)); or $200,000 (as
adjusted under 2 U.S.C. 441a(c)).
(2) The Commission will calculate
the amount of expenditures attributable to the overall expenditure limit
or to a particular state using the full
amounts originally charged for goods
and services rendered to the committee
and not the amounts for which such obligations were settled and paid, unless
the committee can demonstrate that
the lower amount paid reflects a reasonable settlement of a bona fide dispute with the creditor.
(3) In addition to expenditures made
by a candidate or the candidate’s authorized committee(s) using campaign
funds, the Commission will attribute to
the candidate’s overall expenditure
limitation and to the expenditure limi-

tations of particular states under 11
CFR 110.8 the total amount of all:
(i) Coordinated expenditures under 11
CFR 109.20;
(ii)
Coordinated
communications
under 11 CFR 109.21 that are in-kind
contributions received or accepted by
the candidate, the candidate’s authorized committee(s), or agents, under 11
CFR 109.21(b);
(iii) Coordinated party expenditures,
including party coordinated communications pursuant to 11 CFR 109.37
that are in-kind contributions received
or accepted by the candidate, the candidate’s authorized committee(s), or
agents under 11 CFR 109.37(a)(3), and
that exceed the coordinated party expenditure limitation for the Presidential general election at 11 CFR
109.32(a); and
(iv) Other in-kind contributions received or accepted by the candidate or
the
candidate’s
authorized
committee(s) or agents.
(4) The amount of each in-kind contribution attributed to the expenditure
limitations under this section is the
usual and normal charge for the goods
or services provided to the candidate or
the
candidate’s
authorized
committee(s) as an in-kind contribution.
(b) Allocation of expenditures. Each
candidate receiving or expecting to receive matching funds under this subchapter shall also allocate his or her
expenditures in accordance with the
provisions of 11 CFR 106.2.
(c) Compliance, fundraising and shortfall bridge loan exemptions. (1) A candidate may exclude from the overall
expenditure limitation set forth in
paragraph (a) of this section an amount
equal to 15% of the overall expenditure
limitation as exempt legal and accounting compliance costs under 11
CFR 100.146. In the case of a candidate
who does not run in the general election, for purposes of the expenditure
limitations set forth in this section,
100% of salary, overhead and computer
expenses incurred after a candidate’s
date of ineligibility may be treated as
exempt legal and accounting compliance expenses beginning with the first
full reporting period after the candidate’s date of ineligibility. Candidates who continue to campaign or
re-establish eligibility may not treat
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100% of salary, overhead and computer
expenses incurred during the period between the date of ineligibility and the
date on which the candidate either reestablishes eligibility or ceases to continue to campaign as exempt legal and
accounting compliance expenses. For
purposes of the expenditure limitations
set forth in this section, candidates
who run in the general election, regardless of whether they receive public
funds, must wait until 31 days after the
general election before they may treat
100% of salary, overhead and computer
expenses as exempt legal and accounting compliance expenses.
(2) A candidate may exclude from the
overall expenditure limitation of 11
CFR 9035.1 the amount of exempt fundraising costs specified in 11 CFR
100.152(c).
(3) If any matching funds to which
the candidate is entitled are not paid
to the candidate, or are paid after the
date on which payment is due, the candidate may exclude from the overall
expenditure limitation in paragraph (a)
of this section the amount of all interest charges that accrued during the
shortfall period on all loans obtained
by the candidate or authorized committee that are guaranteed or secured
with matching funds, provided the candidate submits documentation as to
the amount of all interest charges on
such loans. The shortfall period begins
on the first regularly scheduled payment date on which the candidate does
not receive the entire amount of
matching funds and ends on the payment date when the candidate receives
the previously certified matching funds
or the date on which the Commission
revises the amount previously certified
to eliminate the entitlement to the
previously certified matching funds.
(d) Candidates not receiving matching
funds. The expenditure limitations of
11 CFR 9035.1 shall not apply to a candidate who does not receive matching
funds at any time during the matching
payment period.

§ 9035.2 Limitation on expenditures
from personal or family funds.
(a)(1) No candidate who has accepted
matching funds shall knowingly make
expenditures from his or her personal
funds, or funds of his or her immediate
family, in connection with his or her
campaign for nomination for election
to the office of President which exceed
$50,000, in the aggregate. This section
shall not operate to prohibit any member of the candidate’s immediate family from contributing his or her personal funds to the candidate, subject to
the limitations of 11 CFR part 110. The
provisions of this section also shall not
limit the candidate’s liability for, nor
the candidate’s ability to pay, any repayments required under 11 CFR part
9038. If the candidate or his or her committee knowingly incurs expenditures
in excess of the limitations of 11 CFR
110.8(a), the Commission may seek civil
penalties under 11 CFR part 111 in addition to any repayment determinations
made on the basis of such excessive expenditures.
(2) Expenditures made using a credit
card for which the candidate is jointly
or solely liable will count against the
limits of this section to the extent that
the full amount due, including any finance charge, is not paid by the committee within 60 days after the closing
date of the billing statement on which
the charges first appear. For purposes
of this section, the closing date shall be
the date indicated on the billing statement which serves as the cutoff date
for determining which charges are included on that billing statement.
(b) For purposes of this section, the
term immediate family means a candidate, spouse, and any child, parent,
grandparent, brother, half-brother, sister, or half-sister of the candidate, and
the spouses of such persons.
(c) For purposes of this section, personal funds has the same meaning as
specified in 11 CFR 9003.2.
[56 FR 35491, July 29, 1991, as amended at 68
FR 4002, Jan. 27, 2003]

[64 FR 49364, Sept. 13, 1999, as amended at 67
FR 78683, Dec. 26, 2002; 68 FR 47420, Aug. 8,
2003]
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§ 9035.3 Contributions to and expenditures by Vice Presidential candidates.
(a) Aggregation of contributions and expenditures. For purposes of the limitations on contributions and expenditures of this part and part 110, contributions to, and expenditures by, the
authorized committee of a candidate
who becomes the nominee of a political
party for the office of Vice President of
the United States shall be aggregated
with contributions to and expenditures
by the publicly funded primary candidate who obtains that political party’s nomination for the office of President of the United States, provided
that the contributions to or expenditures by the authorized committee of
the Vice Presidential candidate were
made on or after the date on which—
(1) The Presidential or Vice Presidential candidate publicly indicates
that the two candidates intend to run
on the same ticket;
(2) The candidate for the office of
Vice President accepts an offer by the
publicly funded primary candidate for
the office of President, or by the Presidential candidate’s agent(s), to run on
the same ticket; or
(3) The Presidential and Vice Presidential committees become affiliated
pursuant to 11 CFR 100.5(g)(4)(i) or (ii).
(b) Exceptions. The following expenditures, if incurred by the authorized
committee of a candidate who subsequently becomes the nominee of a political party for the office of Vice
President of the United States, will not
be aggregated under paragraph (a) of
this section:
(1) The cost of attendance by the candidate, the candidate’s family, and the
candidate’s authorized committee’s
staff at a political party’s national
nominating convention, including the
cost of transportation, lodging, and
subsistence;
(2) The cost of legal and accounting
services associated with background
checks during the Vice Presidential selection process; and
(3) The cost of raising funds for the
expenses listed in paragraphs (b)(1) and
(b)(2) of this section.
[64 FR 61781, Nov. 15, 1999]

PART 9036—REVIEW OF MATCHING
FUND SUBMISSIONS AND CERTIFICATION OF PAYMENTS BY
COMMISSION
Sec.
9036.1 Threshold submission.
9036.2 Additional submissions for matching
fund payments.
9036.3 Submission errors and insufficient
documentation.
9036.4 Commission review of submissions.
9036.5 Resubmissions.
9036.6 Continuation of certification.
AUTHORITY: 26 U.S.C. 9036 and 9039(b).
SOURCE: 56 FR 34132, July 25, 1991 and 56 FR
35941, July 29, 1991, unless otherwise noted.

§ 9036.1 Threshold submission.
(a) Time for submission of threshold
submission. At any time after January 1
of the year immediately preceding the
Presidential election year, the candidate may submit a threshold submission for matching fund payments in accordance with the format for such submissions set forth in 11 CFR 9036.1(b).
The candidate may submit the threshold submission simultaneously with or
subsequent to his or her submission of
the candidate agreement and certifications required by 11 CFR 9033.1 and
9033.2.
(b) Format for threshold submission. (1)
For each State in which the candidate
certifies that he or she has met the requirements of the certifications in 11
CFR 9033.2(b), the candidate shall submit an alphabetical list of contributors
showing:
(i) Each contributor’s full name and
residential address;
(ii) The occupation and name of employer for individuals whose aggregate
contributions exceed $200 in an election
cycle;
(iii) The date of deposit of each contribution into the designated campaign
depository;
(iv) The full dollar amount of each
contribution submitted for matching
purposes;
(v) The matchable portion of each
contribution submitted for matching
purposes;
(vi) The aggregate amount of all
matchable contributions from that
contributor submitted for matching
purposes;
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(vii) A notation indicating which
contributions were received as a result
of joint fundraising activities.
(2) For each list of contributors generated directly or indirectly from computerized files or computerized records,
the candidate shall submit computerized magnetic media, such as magnetic
tapes or magnetic diskettes, containing the information required by 11
CFR 9036.1(b)(1) in accordance with 11
CFR 9033.12.
(3) The candidate shall submit a fullsize photocopy of each check or written
instrument and of supporting documentation in accordance with 11 CFR
9034.2 for each contribution that the
candidate submits to establish eligibility for matching funds. For purposes
of the threshold submission, the photocopies shall be segregated alphabetically by contributor within each State,
and shall be accompanied by and referenced to copies of the relevant deposit slips. In lieu of submitting photocopies, the candidate may submit digital images of checks and other materials in accordance with the procedures
specified in 11 CFR 9036.2(b)(1)(vi). Digital images of contributions do not
need to be segregated alphabetically by
contributor within each State.
(4) The candidate shall submit bank
documentation, such as bank-validated
deposit slips or unvalidated deposit
slips accompanied by the relevant bank
statements, which indicate that the
contributions submitted were deposited
into a designated campaign depository.
(5) For each State in which the candidate certifies that he or she has met
the requirements to establish eligibility, the candidate shall submit a
listing, alphabetically by contributor,
of all checks returned by the bank to
date as unpaid (e.g., stop payments,
non-sufficient funds) regardless of
whether the contribution was submitted for matching. This listing shall
be accompanied by a full-size photocopy of each unpaid check, and copies
of the associated debit memo and bank
statement.
(6) For each State in which the candidate certifies that he or she has met
the requirements to establish eligibility, the candidate shall submit a
listing, in alphabetical order by contributor, of all contributions that were

refunded to the contributor, regardless
of whether the contributions were submitted for matching. For each refunded
contribution, the listing shall state the
contributor’s full name and address,
the deposit date and batch number, an
indication of which matching fund submission the contribution was included
in, if any, and the amount and date of
the refund. The listing shall be accompanied by a full-sized photocopy of
each refunded contributor check.
(7) In the case of a contribution made
by a credit or debit card, including one
made over the Internet, the candidate
shall provide sufficient documentation
to the Commission to insure that each
such contribution was made by a lawful contributor who manifested an intention to make the contribution to
the candidate or authorized committee
that submits it for matching fund payments. Additional information on the
documentation required to accompany
such contributions is found in the Commission’s Guideline for Presentation in
Good Order. See 11 CFR 9033.1(b)(9).
(8) The candidate shall submit all
contributions in accordance with the
Federal Election Commission’s Guideline for Presentation in Good Order.
(9) Contributions that are not submitted in compliance with this section
shall not count toward the threshold
amount.
(c) Threshold certification by Commission. (1) After the Commission has determined under 11 CFR 9033.4 that the
candidate has satisfied the eligibility
and certification requirements of 11
CFR 9033.1 and 9033.2, the Commission
will notify the candidate in writing
that the candidate is eligible to receive
primary matching fund payments as
provided in 11 CFR part 9034.
(2) If the Commission makes a determination of a candidate’s eligibility
under 11 CFR 9036.1(a) in a Presidential
election year, the Commission shall
certify to the Secretary, within 10 calendar days after the Commission has
made its determination, the amount to
which the candidate is entitled.
(3) If the Commission makes a determination of a candidate’s eligibility
under 11 CFR 9036.1(a) in the year preceding the Presidential election year,

358

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00368

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

Federal Election Commission

§ 9036.2

the Commission will notify the candidate that he or she is eligible to receive matching fund payments; however, the Commission’s determination
will not result in a payment of funds to
the candidate until after January 1 of
the Presidential election year.
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[56 FR 34132, July 25, 1991, as amended at 56
FR 35941, July 29, 1991; 64 FR 42585, Aug. 5,
1999; 64 FR 49365, Sept. 13, 1999; 68 FR 47420,
Aug. 8, 2003]

§ 9036.2 Additional submissions for
matching fund payments.
(a) Time for submission of additional
submissions. The candidate may submit
additional submissions for payments to
the Commission on dates to be determined and published by the Commission. On the last two submission dates
in the year prior to the election year
and on each submission date after the
beginning of the matching payment period, the candidate may not make more
than one additional submission, and either one resubmission under 11 CFR
9036.5 or one corrected submission
under 11 CFR 9036.2(c) or (d)(2), as appropriate.
(b) Format for additional submissions.
The candidate may obtain additional
matching fund payments subsequent to
the Commission’s threshold certification and payment of primary matching funds to the candidate by filing an
additional submission for payment. All
additional submissions for payments
filed by the candidate shall be made in
accordance with the Federal Election
Commission’s Guideline for Presentation in Good Order.
(1) The first submission for matching
funds following the candidate’s threshold submission shall contain all the
matchable contributions included in
the threshold submission and any additional contributions to be submitted
for matching in that submission. This
submission shall contain all the information required for the threshold submission except that:
(i) The candidate is not required to
resubmit the candidate agreement and
certifications of 11 CFR 9033.1 and
9033.2;
(ii) The candidate is required to submit an alphabetical list of contributors
(either solely in magnetic media from
or in both printed and magnetic media

forms), but not segregated by State as
required in the threshold submission;
(iii) The candidate is required to submit a listing, alphabetical by contributor, of all checks returned unpaid, but
not segregated by State as required in
the threshold submission;
(iv) The candidate is required to submit a listing, in alphabetical order by
contributor, of all contributions refunded to the contributor but not segregated by State as required in the
threshold submission.
(v) The occupation and employer’s
name need not be disclosed on the contributor list for individuals whose aggregate contributions exceed $200 in
the election cycle, but such information is subject to the recordkeeping
and reporting requirements of 2 U.S.C.
432(c)(3), 434(b)(3)(A) and 11 CFR
102.9(a)(2), 104.3(a)(4)(i); and
(vi) The photocopies of each check or
written instrument and of supporting
documentation shall either be alphabetized and referenced to copies of the
relevant deposit slip, but not segregated by State as required in the
threshold submission; or such photocopies may be batched in deposits of 50
contributions or less and cross-referenced by deposit number and sequence number within each deposit on
the contributor list. In lieu of submitting photocopies, the candidate may
submit digital images of checks, written instruments and deposit slips as
specified in the Computerized Magnetic
Media Requirements. The candidate
may also submit digital images of contributor redesignations, reattributions
and supporting statements and materials needed to verify the matchability
of contributions. The candidate shall
provide the computer equipment and
software needed to retrieve and read
the digital images, if necessary, at no
cost to the Commission, and shall include digital images of every contribution received and imaged on or after
the date of the previous matching fund
request. Contributions and other documentation not imaged shall be submitted in photocopy form. The candidate shall maintain the originals of
all contributor redesignations, reattributions and supporting statements
and materials that are submitted for
matching as digital images.
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(vii) In the case of a contribution
made by a credit or debit card, including one made over the Internet, the
candidate shall provide sufficient documentation to the Commission to insure
that each such contribution was made
by a lawful contributor who manifested
an intention to make the contribution
to the candidate or authorized committee that submits it for matching
fund payments. Additional information
on the documentation required to accompany such contributions is found in
the Commission’s Guideline for Presentation in Good Order. See 11 CFR
9033.1(b)(9).
(2) Following the first submission
under 11 CFR 9036.2(b)(1), candidates
may request additional matching funds
on dates prescribed by the Commission
by making a full submission as required under 11 CFR 9036.2(b)(1). The
amount requested for matching may
include contributions received up to
the last business day preceding the
date of the request.
(c) Additional submissions submitted in
non-Presidential election year. The candidate may submit additional contributions for review during the year preceding the presidential election year;
however, the amount of each submission made during this period must exceed $50,000. Additional submissions
filed by a candidate in a non-Presidential election year will not result in
payment of matching funds to the candidate until after January 1 of the
Presidential election year. If the projected dollar value of the nonmatchable contributions exceeds 15% of the
amount requested, the procedures described in 11 CFR 9036.2(d)(2) shall
apply, unless the submission was made
on the last submission date in December of the year before the Presidential
election year.
(d) Certification of additional payments
by Commission. (1) When a candidate
who is eligible under 11 CFR 9033.4 submits an additional submission for payment in the Presidential election year,
and before the candidate’s date of ineligibility, the Commission will review
the additional submission and will certify to the Secretary at least once a
month on dates to be determined and
published by the Commission, an
amount to which the candidate is enti-

tled in accordance with 11 CFR
9034.1(b). See 11 CFR 9036.4 for Commission procedures for certification of additional payments.
(2) After a candidate’s date of ineligibility, the Commission will review
each additional submission and resubmission, and will certify to the Secretary, at least once a month on dates
to be determined and published by the
Commission, an amount to which the
ineligible candidate is entitled in accordance with 11 CFR 9034.1(b), unless
the projected dollar value of the nonmatchable contributions contained in
the submission or resubmission exceeds
15% of the amount requested. In the
latter case, the Commission will return
the additional submission or resubmission to the candidate and request that
it be corrected, unless the resubmission
was made on the last date for resubmissions in September of the year
following the Presidential election
year. Corrected submissions and resubmissions will be reviewed by the
Commission in accordance with 11 CFR
9036.4 and 9036.5. Submissions and resubmissions will not be considered to
be corrected unless the projected dollar
value of nonmatchable contributions
has been reduced to no more than 15%
of the amount requested.
[56 FR 34132, July 25, 1991; 56 FR 41891, Aug.
23, 1991; 60 FR 31885, June 16, 1995; 64 FR
42585, Aug. 5, 1999; 64 FR 49365, Sept. 13, 1999;
68 FR 47420, Aug. 8, 2003]

§ 9036.3 Submission errors and insufficient documentation.
Contributions which are otherwise
matchable may be rejected for matching purposes because of submission errors or insufficient supporting documentation. Contributions, other than
those defined in 11 CFR 9034.3 or in the
form of money orders, cashier’s checks,
or similar negotiable instruments, may
become matchable if there is a proper
resubmission in accordance with 11
CFR 9036.5 and 9036.6. Insufficient documentation or submission errors include
but are not limited to:
(a) Discrepancies in the written instrument, such as:
(1) Instruments drawn on other than
personal accounts of contributors and
not signed by the contributing individual;
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(2) Signature discrepancies; and
(3) Lack of the contributor’s signature, the amount or date of the contribution, or the listing of the committee or candidate as payee.
(b) Discrepancies between listed contributions and the written instrument
or supporting documentation, such as:
(1) The listed amount requested for
matching exceeds the amount contained on the written instrument;
(2) A written instrument has not been
submitted to support a listed contribution;
(3) The submitted written instrument
cannot
be
associated
either
by
accountholder identification or signature with the listed contributor; or
(4) A discrepancy between the listed
contribution and the supporting bank
documentation or the bank documentation is omitted.
(c) Discrepancies within or between
contributor lists submitted, such as:
(1) The address of the contributor is
omitted or incomplete or the contributor’s name is alphabetized incorrectly,
or more than one contributor is listed
per item;
(2) A discrepancy in aggregation
within or between submissions which
results in a request that more than $250
be matched for that contributor, or a
listing of a contributor more than once
within the same submission; or
(3) A written instrument has been
previously submitted and matched in
full or is listed twice in the same submission.
(d) The omission of information, supporting statements, or documentation
required by 11 CFR 9034.2.
§ 9036.4 Commission review of submissions.
(a) Non-acceptance of submission for review of matchability. (1) The Commission will make an initial review of each
submission made under 11 CFR part
9036 to determine if it substantially
meets the format requirements of 11
CFR 9036.1(b) and 9036.2(b) and the Federal Election Commission’s Guideline
for Presentation in Good Order. If the
Commission determines that a submission does not substantially meet these
requirements, it will not review the
matchability of the contributions contained therein.

(2) For submissions made in the year
before the Presidential election year
(other than submissions made on the
last submission date in that year), and
submissions made after the candidate’s
date of ineligibility, the Commission
will stop reviewing the submission
once the projected dollar value of nonmatchable contributions exceeds 15%
of the amount requested, as provided in
11 CFR 9036.2 (c) or (d), as applicable.
(3) Under either paragraphs (a)(1) or
(a)(2) of this section, the Commission
will return the submission to the candidate and request that it be corrected
in accordance with the applicable requirements. If the candidate makes a
corrected submission within 5 business
days after the Commission’s return of
the original, the Commission will review the corrected submission prior to
the next regularly scheduled submission date, and will certify to the Secretary the amount to which the candidate is entitled on the regularly
scheduled certification date for the
original submission. Corrected submissions made after this five-day period
will be reviewed subsequent to the next
regularly scheduled submission date,
and the Commission will certify to the
Secretary the amount to which the
candidate is entitled on the next regularly scheduled certification date. Each
corrected submission shall only contain contributions previously submitted for matching in the returned
submission and no new or additional
contributions.
(b) Acceptance of submission for review
of matchability. If the Commission determines that a submission made under
11 CFR part 9036 satisfies the requirements of 11 CFR 9036.1(b) and 9036.2 (b),
(c) and (d), and the Federal Election
Commission’s Guideline for Presentation in Good Order, it will review the
matchability of the contributions contained therein. The Commission, in
conducting its review, may utilize statistical sampling techniques. Based on
the results of its review, the Commission may calculate a matchable
amount for the submission which is
less than the amount requested by the
candidate. If the Commission certifies
for payment to the Secretary an
amount that is less than the amount
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requested by the candidate in a particular submission, or reduces the
amount of a subsequent certification to
the Secretary by adjusting a previous
certification made under 11 CFR
9036.2(c)(1), the Commission will notify
the candidate in writing of the following:
(1) The amount of the difference between the amount requested and the
amount to be certified by the Commission;
(2) The amount of each contribution
and the corresponding contributor’s
name for each contribution that the
Commission has rejected as nonmatchable and the reason that it is not
matchable; or if statistical sampling is
used, the estimated amount of contributions by type and the reason for
rejection;
(3) The amount of contributions that
have been determined to be matchable
and that the Commission will certify
to the Secretary for payment; and
(4) A statement that the candidate
may supply the Commission with additional documentation or other information in the resubmission of any rejected contribution under 11 CFR 9036.5
in order to show that a rejected contribution is matchable under 11 CFR
9034.2.
(c) Adjustment of amount to be certified
by Commission. (1) The candidate shall
notify the Commission as soon as possible if the candidate or the candidate’s
authorized committee(s) has knowledge that a contribution submitted for
matching does not qualify under 11
CFR 9034.2 as a matchable contribution, such as a check returned to the
committee for insufficient funds or a
contribution that has been refunded, so
that the Commission may properly adjust the amount to be certified for payment.
(2) After the candidate’s date of ineligibility, if the candidate does not receive the entire amount of matching
funds on a regularly scheduled payment date due to a shortfall in the
matching payment account, prior to
each subsequent payment date on
which the candidate receives payments
from any previous certification, the
Commission may revise the amount
previously certified for payment pursuant to 11 CFR 9034.5(f). The Commis-

sion will promptly notify the Secretary
and the candidate of any revision to
the amount certified.
(d) Commission audit of submissions.
The Commission may determine, for
the reasons stated in 11 CFR part 9039,
that an audit and examination of contributions submitted for matching payment is warranted. The audit and examination shall be conducted in accordance with the procedures of 11 CFR
part 9039.
[56 FR 34133, July 25, 1991]

§ 9036.5

Resubmissions.

(a) Alternative resubmission methods.
Upon receipt of the Commission’s notice of the results of the submission review pursuant to 11 CFR 9036.4(b), or of
an inquiry pursuant to 11 CFR 9039.3
that results in a downward adjustment
to the amount of certified matching
funds, a candidate may choose to:
(1) Resubmit the entire submission;
or
(2) Make a written request for the
identification of the specific contributions that were rejected for matching,
and resubmit those specific contributions.
(b) Time for presentation of resubmissions. If the candidate chooses to resubmit any contributions under 11 CFR
9036.5(a), the contributions shall be resubmitted on dates to be determined
and published by the Commission. The
candidate may not make any resubmissions later than the first Tuesday in
September of the year following the
Presidential election year.
(c) Format for resubmissions. All resubmissions filed by the candidate
shall be made in accordance with the
Federal Election Commission’s Guideline for Presentation in Good Order. In
making a presentation of resubmitted
contributions, the candidate shall follow the format requirements as specified in 11 CFR 9036.2(b)(1), except that:
(1) The candidate need not provide
photocopies of written instruments,
supporting documentation and bank
documentation unless it is necessary to
supplement the original documentation.
(2) Each resubmitted contribution
shall be referenced to the submission in
which it was first presented.
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(3) Each list of resubmitted contributions shall reflect the aggregate
amount of contributions submitted for
matching from each contributor as of
the date of the original submission.
(4) Each list of resubmitted contributions shall reflect the aggregate
amount of contributions submitted for
matching from each contributor as of
the date of the resubmission.
(5) Each list of resubmitted contributions shall only contain contributions
previously submitted for matching and
no new or additional contributions.
(6) Each resubmission shall be accompanied by a statement that the
candidate has corrected his or her contributor records (including the data
base for those candidates maintaining
their contributor list on computer).
(d) Certification of resubmitted contributions. Contributions that the Commission determines to be matchable
will be certified to the Secretary at
least once a month on dates to be determined and published by the Commission. If the candidate chooses to request the specific contributions rejected for matching pursuant to 11 CFR
9036.5(a)(2), the amount certified shall
equal only the matchable amount of
the particular contribution that meets
the standards on resubmission, rather
than the amount projected as being
nonmatchable based on that contribution due to the sampling techniques
used in reviewing the original submission.
(e) Initial determinations. If the candidate resubmits a contribution for
matching and the Commission determines that the rejected contribution is
still non-matchable, the Commission
will notify the candidate in writing of
its determination. The Commission
will advise the candidate of the legal
and factual reasons for its determination and of the evidence on which that
determination is based. The candidate
may submit written legal or factual
materials to demonstrate that the contribution is matchable within 30 calendar days after service of the Commission’s notice. Such materials may
be submitted by counsel if the candidate so desires.
(f) Final determinations. The Commission will consider any written legal or
factual materials timely submitted by

the candidate in making its final determination. A final determination by the
Commission that a contribution is not
matchable will be accompanied by a
written statement of reasons for the
Commission’s action. This statement
will explain the reasons underlying the
Commission’s determination and will
summarize the results of any investigation upon which the determination is
based.
[56 FR 34134, July 25, 1991 and 56 FR 35941,
July 29, 1991; 60 FR 31885, June 16, 1995]

§ 9036.6

Continuation of certification.

Candidates who have received matching funds and who are eligible to continue to receive such funds may continue to submit additional submissions
for payment to the Commission on
dates specified in the Federal Election
Commission’s Guideline for Presentation in Good Order. The last date for
first-time submissions will be the first
Monday in March of the year following
the election. No contribution will be
matched if it is submitted after the
last submission date, regardless of the
date the contribution was deposited.
[56 FR 34134, July 25, 1991]

PART 9037—PAYMENTS AND
REPORTING
Sec.
9037.1 Payments of Presidential primary
matching funds.
9037.2 Equitable distribution of funds.
9037.3 Deposits of Presidential primary
matching funds.
9037.4 Alphabetized schedules.
AUTHORITY: 26 U.S.C. 9037 and 9039(b).

§ 9037.1 Payments of Presidential primary matching funds.
Upon receipt of a written certification from the Commission, but not
before the beginning of the matching
payment period, the Secretary will
promptly transfer the amount certified
from the matching payment account to
the candidate. A matching fund certification may not result in full payment
by the Secretary in the case of a shortfall in the matching payment account.
See 26 CFR 702.9037–1 and 702.9037–2.
[56 FR 34134, July 25, 1991]
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§ 9037.2 Equitable
distribution
of
funds.
In making such transfers to candidates of the same political party, the
Secretary will seek to achieve an equitable distribution of funds available in
the matching payment account, and
the Secretary will take into account,
in seeking to achieve an equitable distribution of funds available in the
matching payment account, the sequence in which such certifications are
received. See 26 CFR 702.9037–2(c) regarding partial payments to candidates
in the case of a shortfall in the matching payment account.
[56 FR 34134, July 25, 1991]

§ 9037.3 Deposits of Presidential primary matching funds.
Upon receipt of any matching funds,
the candidate shall deposit the full
amount received into a checking account maintained by the candidate’s
principal campaign committee in the
depository designated by the candidate. The account(s) shall be maintained at a State bank, federally chartered depository institution or other
depository institution, the deposits of
which are insured by the Federal Deposit Insurance Corporation.
[56 FR 35944, July 29, 1991]

§ 9037.4 Alphabetized schedules.
If the authorized committee(s) of a
candidate file a schedule of itemized
receipts, disbursements, or debts and
obligations pursuant to 11 CFR 104.3
that was generated directly or indirectly from computerized files or
records, the schedule shall list in alphabetical order the sources of the receipts, the payees or the creditors, as
appropriate. In the case of individuals,
such schedule shall list all contributors, payees, and creditors in alphabetical order by surname.
[60 FR 31885, June 16, 1995]

cprice-sewell on DSKHWCL6B1PROD with CFR

PART 9038—EXAMINATIONS AND
AUDITS
Sec.
9038.1 Audit.
9038.2 Repayments.
9038.3 Liquidation of
ment.

obligations;

repay-

9038.4 Extensions of time.
9038.5 Petitions for rehearing; stays of repayment determinations.
9038.6 Stale-dated committee checks.
9038.7 Administrative record.
AUTHORITY: 26 U.S.C. 9038 and 9039(b).
SOURCE: 56 FR 35945, July 29, 1991, unless
otherwise noted.

§ 9038.1

Audit.

(a) General. (1) The Commission will
conduct an audit of the qualified campaign expenses of every candidate and
his or her authorized committee(s) who
received Presidential primary matching funds. The audit may be conducted
at any time after the date of the candidate’s ineligibility.
(2) In addition, the Commission may
conduct other examinations and audits
from time to time as it deems necessary to carry out the provisions of
this subchapter.
(3) Information obtained pursuant to
any audit and examination conducted
under 11 CFR 9038.1(a) (1) and (2) may
be used by the Commission as the
basis, or partial basis, for its repayment determinations under 11 CFR
9038.2.
(b) Conduct of fieldwork. (1) If the candidate or the candidate’s authorized
committee does not maintain or use
any computerized information containing the data listed in 11 CFR
9033.12, the Commission will give the
candidate’s authorized committee at
least two weeks’ notice of the Commission’s
intention
to
commence
fieldwork on the audit and examination. The fieldwork shall be conducted
at a site provided by the committee. If
the candidate or the candidate’s authorized committee maintains or uses
computerized information containing
any of the data listed in 11 CFR 9033.12,
the Commission generally will request
such information prior to commencement of audit fieldwork. Such request
will be made in writing. The committee shall produce the computerized
information no later than 15 calendar
days after service of such request.
Upon receipt of the computerized information requested and compliance with
the technical specifications of 11 CFR
9033.12(b), the Commission will give the
candidate’s authorized committee at
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least two weeks’ notice of the Commission’s
intention
to
commence
fieldwork on the audit and examination. The fieldwork shall be conducted
at a site provided by the committee.
During or after audit fieldwork, the
Commission may request additional or
updated
computerized
information
which expands the coverage dates of
computerized information previously
provided, and which may be used for
purposes including, but not limited to,
updating a statement of net outstanding campaign obligations, or updating the amount chargeable to a
state expenditure limit. During or after
audit fieldwork, the Commission may
also request additional computerized
information which was created by or
becomes available to the committee
and that is of assistance in the Commission’s audit. The committee shall
produce the additional or updated computerized information no later than 15
calendar days after service of the Commission’s request.
(i) Office space and records. On the
date scheduled for the commencement
of fieldwork, the candidate or his or
her authorized committee(s) shall provide Commission staff with office space
and committee records in accordance
with the candidate and committee
agreement under 11 CFR 9033.1(b)(6).
(ii) Availability of committee personnel.
On the date scheduled for the commencement of fieldwork, the candidate
or his or her authorized committee(s)
shall
have
committee
personnel
present at the site of the fieldwork.
Such personnel shall be familiar with
the committee’s records and operation
and shall be available to Commission
staff to answer questions and to aid in
locating records.
(iii) Failure to provide staff, records or
office space. If the candidate or his or
her authorized committee(s) fail to
provide adequate office space, personnel or committee records, the Commission may seek judicial intervention
under 2 U.S.C. 437d or 26 U.S.C. 9040(c)
to enforce the candidate and committee agreement made under 11 CFR
9033.1(b). Before seeking judicial intervention, the Commission will notify
the candidate of his or her failure to
comply with the agreement and will
recommend corrective action to bring

the candidate into compliance. Upon
receipt of the Commission’s notification, the candidate will have 10 calendar days in which to take the corrective action indicated or to otherwise
demonstrate to the Commission in
writing that he or she is complying
with the candidate and committee
agreement.
(iv) If, in the course of the audit
process, a dispute arises over the documentation sought or other requirements of the candidate agreement, the
candidate may seek review by the
Commission of the issues raised. To
seek review, the candidate shall submit
a written statement, within 10 calendar
days after the disputed Commission
staff request is made, describing the
dispute and indicating the candidate’s
proposed alternative(s).
(v) If the candidate or his or her authorized committee fails to produce
particular records, materials, evidence
or other information requested by the
Commission, the Commission may
issue an order pursuant to 2 U.S.C.
437d(a)(1) or a subpoena or subpoena
duces tecum pursuant to 2 U.S.C.
437(d)(a)(3). The procedures set forth in
11 CFR 111.11 through 111.15, as appropriate, shall apply to the production of
such records, materials, evidence or
other information as specified in the
order, subpoena or subpoena duces
tecum.
(2) Fieldwork will include the following steps designed to keep the candidate and committee informed as to
the progress of the audit and to expedite the process:
(i) Entrance conference. At the outset
of the fieldwork, Commission staff will
hold an entrance conference, at which
the candidate’s representatives will be
advised of the purpose of the audit and
the general procedures to be followed.
Future requirements of the candidate
and his or her authorized committee,
such as possible repayments to the
United States Treasury, will also be
discussed. Committee representatives
shall provide information and records
necessary to conduct the audit, and
Commission staff will be available to
answer committee questions.
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(ii) Review of records. During the
fieldwork, Commission staff will review committee records and may conduct interviews of committee personnel. Commission staff will be available to explain aspects of the audit and
examination as it progresses. Additional meetings between Commission
staff and committee personnel may be
held from time to time during the
fieldwork to discuss possible audit
findings and to resolve issues arising
during the course of the audit.
(iii) Exit conference. At the conclusion
of the fieldwork, Commission staff will
hold an exit conference to discuss with
committee representatives the staff’s
preliminary findings and recommendations that the staff anticipates it will
present to the Commission for approval. Commission staff will advise
committee representatives at this conference of the committee’s opportunity
to respond to these preliminary findings; the projected timetables regarding the issuance of the Preliminary
Audit Report, the Audit Report, and
any repayment determination; the
committee’s opportunity for an administrative review of any repayment determination; and the procedures involved in Commission repayment determinations under 11 CFR 9038.2.
(3) Commission staff may conduct additional fieldwork after the completion
of the fieldwork conducted pursuant to
11 CFR 9038.1(b) (1) and (2). Factors
that may necessitate such follow-up
fieldwork include, but are not limited
to, the following:
(i) Committee responses to audit
findings;
(ii) Financial activity of the committee subsequent to the fieldwork
conducted
pursuant
to
11
CFR
9038.1(b)(1);
(iii) Committee responses to Commission repayment determinations made
under 11 CFR 9038.2.
(4) The Commission will notify the
candidate and his or her authorized
committee if follow-up fieldwork is
necessary. The provisions of 11 CFR
9038.1(b) (1) and (2) shall apply to any
additional fieldwork conducted.
(c) Preliminary Audit Report: Issuance
by Commission and committee response.
(1) Commission staff will prepare a
written Preliminary Audit Report,

which will be provided to the committee after it is approved by an affirmative vote of four (4) members of
the Commission. The Preliminary
Audit Report may include—
(i) An evaluation of procedures and
systems employed by the candidate and
committee to comply with applicable
provisions of the Federal Election
Campaign Act, the Presidential Election Campaign Fund Act and Commission regulations;
(ii) The accuracy of statements and
reports filed with the Commission by
the candidate and committee; and
(iii) Preliminary calculations regarding future repayments to the United
States Treasury.
(2) The candidate and his or her authorized committee may submit in
writing within 60 calendar days after
receipt of the Preliminary Audit Report, legal and factual materials disputing or commenting on the proposed
findings contained in the Preliminary
Audit Report. In addition, the committee shall submit any additional
documentation requested by the Commission. Such materials may be submitted by counsel if the candidate so
desires.
(d) Approval and issuance of audit report. (1) Before voting on whether to
issue and approve an audit report, the
Commission will consider any written
legal and factual materials timely submitted by the candidate or his or her
authorized committee in accordance
with paragraph (c) of this section. The
Commission-approved audit report may
address issues other than those contained in the Preliminary Audit Report. In addition, this report will contain a repayment determination made
by the Commission pursuant to 11 CFR
9038.2(c)(1).
(2) The audit report may contain
issues that warrant referral to the Office of General Counsel for possible enforcement proceedings under 2 U.S.C.
437g and 11 CFR part 111.
(3) Addenda to the audit report may
be approved and issued by the Commission from time to time as circumstances warrant and as additional
information becomes available. Such
addenda may be based on follow-up
fieldwork conducted under paragraph
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(b)(3) of this section, and/or information ascertained by the Commission in
the normal course of carrying out its
supervisory responsibilities. The procedures set forth in paragraphs (c) and (d)
(1) and (2) of this section will be followed in preparing such addenda. The
addenda will be placed on the public
record as set forth in paragraph (e) of
this section. Such addenda may also include additional repayment determination(s).
(e) Public release of audit report. (1)
The Commission will consider the
audit report in an open session agenda
document. The Commission will provide the candidate and the committee
with copies of any agenda document to
be considered in an open session 24
hours prior to releasing the agenda
document to the public.
(2) Following Commission approval of
the audit report, the report will be forwarded to the committee and released
to the public. The Commission will
provide the candidate and committee
with copies of the audit report approved by the Commission 24 hours before releasing the report to the public.
(f)(1) Sampling. In conducting an
audit of contributions pursuant to this
section, the Commission may utilize
generally accepted statistical sampling
techniques to quantify, in whole or in
part, the dollar value of related audit
findings. A projection of the total
amount of violations based on apparent
violations identified in such a sample
may become the basis, in whole or in
part, of any audit finding.
(2) A committee in responding to a
sample-based finding concerning excessive or prohibited contributions shall
respond only to the specific sample
items used to make the projection. If
the committee demonstrates that any
apparent errors found among the sample items were not errors, the Commission shall make a new projection based
on the reduced number of errors in the
sample.
(3) Within 30 days of service of the
Final Audit Report, the committee
shall submit a check to the United
States Treasury for the total amount
of any excessive or prohibited contributions not refunded, reattributed or redesignated in a timely manner in accordance with 11 CFR 103.3(b) (1), (2) or

(3); or take any other action required
by the Commission with respect to
sample-based findings.
[56 FR 35945, July 29, 1991; 56 FR 42380, Aug.
27, 1991; 60 FR 31885, June 16, 1995; 64 FR
61781, Nov. 15, 1999]

§ 9038.2

Repayments.

(a) General. (1) A candidate who has
received payments from the matching
payment account shall pay the United
States Treasury any amounts which
the Commission determines to be repayable under this section. In making
repayment determinations under this
section, the Commission may utilize
information obtained from audits and
examinations conducted pursuant to 11
CFR 9038.1 and part 9039 or otherwise
obtained by the Commission in carrying out its responsibilities under this
subchapter.
(2) The Commission will notify the
candidate of any repayment determinations made under this section as soon
as possible, but not later than 3 years
after the close of the matching payment
period.
The
Commission’s
issuance of the audit report to the candidate under 11 CFR 9038.1(d) will constitute notification for purposes of this
section.
(3) Once the candidate receives notice
of the Commission’s repayment determination under this section, the candidate should give preference to the repayment over all other outstanding obligations of his or her committee, except for any federal taxes owned by the
committee.
(4) Repayments may be made only
from the following sources: personal
funds of the candidate (without regard
to the limitations of 11 CFR 9035.2),
contributions and federal funds in the
committee’s account(s), and any additional funds raised subject to the limitations and prohibitions of the Federal
Election Campaign Act of 1971, as
amended.
(b) Bases for repayment—(1) Payments
in excess of candidate’s entitlement. The
Commission may determine that certain portions of the payments made to
a candidate from the matching payment account were in excess of the aggregate amount of payments to which
such candidate was entitled. Examples
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of such excessive payments include,
but are not limited to, the following:
(i) Payments made to the candidate
after the candidate’s date of ineligibility where it is later determined that
the candidate had no net outstanding
campaign obligations as defined in 11
CFR 9034.5;
(ii) Payments or portions of payments made to the candidate which are
later determined to have been excessive due to the operation of the Commission’s expedited payment procedures as set forth in the Federal Election Commission’s Guideline for Presentation in Good Order;
(iii) Payments or portions of payments made on the basis of matched
contributions later determined to have
been non-matchable;
(iv) Payments or portions of payments made to the candidate which are
later determined to have been excessive due to the candidate’s failure to
include funds received by a fundraising
representative committee under 11
CFR 9034.8 on the candidate’s statement of net outstanding campaign obligations under 11 CFR 9034.5; and
(v) Payments or portions of payments made to the candidate on the
basis of the debts reflected in the candidate’s statement of net outstanding
campaign obligations, which debts are
later settled for an amount less than
that stated in the statement of net
outstanding campaign obligations.
(2) Use of funds for non-qualified campaign expenses. (i) The Commission may
determine that amount(s) of any payments made to a candidate from the
matching payment account were used
for purposes other than those set forth
in paragraphs (b)(2)(i) (A)–(C) of this
section:
(A) Defrayal of qualified campaign
expenses;
(B) Repayment of loans which were
used to defray qualified campaign expenses; and
(C) Restoration of funds (other than
contributions which were received and
expended to defray qualified campaign
expenses) which were used to defray
qualified campaign expenses.
(ii) Examples of Commission repayment determinations under 11 CFR
9038.2(b)(2) include, but are not limited
to, the following:

(A) Determinations that a candidate,
a candidate’s authorized committee(s)
or agents have made expenditures in
excess of the limitations set forth in 11
CFR part 9035;
(B) Determinations that funds described in 11 CFR 9038.2(b)(2)(i) were expended in violation of State or Federal
law;
(C) Determinations that funds described in 11 CFR 9038.2(b)(2)(i) were expended for expenses resulting from a
violation of State or Federal law, such
as the payment of fines or penalties;
and
(D) Determinations that funds described in 11 CFR 9038.2(b)(2)(i) were expended for costs associated with continuing to campaign after the candidate’s date of ineligibility.
(iii) The amount of any repayment
sought under this section shall bear
the same ratio to the total amount determined to have been used for nonqualified campaign expenses as the
amount of matching funds certified to
the candidate bears to the candidate’s
total deposits, as of 90 days after the
candidate’s date of ineligibility. For
the
purposes
of
this
paragraph
(b)(2)(iii)—
(A) Total deposits is defined in accordance with 11 CFR 9038.3(c)(2); and
(B) In seeking repayment for nonqualified campaign expenses from committees that have received matching
fund payments after the candidate’s
date of ineligibility, the Commission
will review committee expenditures to
determine at what point committee accounts no longer contain matching
funds. In doing this, the Commission
will review committee expenditures
from the date of the last matching fund
payment to which the candidate was
entitled, using the assumption that the
last payment has been expended on a
last-in, first-out basis.
(iv) Repayment determinations under
11 CFR 9038.2(b)(2) will include all nonqualified campaign expenses paid before the point when committee accounts no longer contain matching
funds, including non-qualified campaign expenses listed on the candidate’s statement of net outstanding
campaign obligations that may result
in a separate repayment determination
under 11 CFR 9038.2(b)(1).
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(v) If a candidate or a candidate’s authorized committee(s) exceeds both the
overall expenditure limitation and one
or more State expenditure limitations,
as set forth at 11 CFR 9035.1(a), the repayment determination under 11 CFR
9038.2(b)(2)(ii)(A) shall be based on only
the larger of either the amount exceeding the State expenditure limitation(s)
or the amount exceeding the overall
expenditure limitation.
(3) Failure to provide adequate documentation. The Commission may determine that amount(s) spent by the candidate, the candidate’s authorized committee(s), or agents were not documented in accordance with 11 CFR
9033.11. The amount of any repayment
sought under this section shall be determined by using the formula set
forth in 11 CFR 9038.2(b)(2)(iii).
(4) The Commission may determine
that the candidate’s net outstanding
campaign obligations, as defined in 11
CFR 9034.5, reflect a surplus. The Commission may determine that the net income derived from an investment or
other use of surplus public funds after
the candidate’s date of ineligibility,
less Federal, State and local taxes paid
on such income, shall be paid to the
Treasury.
(c) Repayment determination procedures. The Commission’s repayment determination will be made in accordance with the procedures set forth at
paragraphs (c)(1) through (c)(4) of this
section.
(1) Repayment determination. The
Commission will provide the candidate
with a written notice of its repayment
determination(s). This notice will be
included in the Commission’s audit report prepared pursuant to 11 CFR
9038.1(d), or inquiry report pursuant to
11 CFR 9039.3, and will set forth the
legal and factual reasons for such determination(s), as well as the evidence
upon which any such determination is
based. The candidate shall repay to the
United States Treasury in accordance
with paragraph (d) of this section, the
amount which the Commission has determined to be repayable.
(2) Administrative review of repayment
determination. If a candidate disputes
the Commission’s repayment determination(s), he or she may request an
administrative review of the deter-

mination(s) as set forth in paragraph
(c)(2)(i) of this section.
(i) Submission of written materials. A
candidate who disputes the Commission’s
repayment
determination(s)
shall submit in writing, within 60 calendar days after service of the Commission’s notice, legal and factual materials demonstrating that no repayment, or a lesser repayment, is required. Such materials may be submitted by counsel if the candidate so
desires. The candidate’s failure to
timely raise an issue in written materials presented pursuant to this paragraph will be deemed a waiver of the
candidate’s right to raise the issue at
any future stage of proceedings including any petition for review filed under
26 U.S.C. 9041(a).
(ii) Oral hearing. A candidate who
submits written materials pursuant to
paragraph (c)(2)(i) of this section may
at the same time request in writing
that the Commission provide such candidate with an opportunity to address
the Commission in open session to
demonstrate that no repayment, or a
lesser repayment, is required. The candidate should identify in this request
the repayment issues he or she wants
to address at the oral hearing. If the
Commission decides by an affirmative
vote of four (4) of its members to grant
the candidate’s request, it will inform
the candidate of the date and time set
for the oral hearing. At the date and
time set by the Commission, the candidate or candidate’s designated representative will be allotted an amount
of time in which to make an oral presentation to the Commission based upon
the legal and factual materials submitted under paragraph (c)(2)(ii) of this
section. The candidate or representative will also have the opportunity to
answer any questions from individual
members of the Commission.
(3) Repayment determination upon review. In deciding whether to revise any
repayment determination(s) following
an administrative review pursuant to
paragraph (c)(2) of this section, the
Commission will consider any submission made under paragraph (c)(2)(i) and
any oral hearing conducted under paragraph (c)(2)(ii), and may also consider
any new or additional information
from other sources. A determination
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following an administrative review
that a candidate must repay a certain
amount will be accompanied by a written statement of reasons supporting
the Commission’s determination(s).
This statement will explain the legal
and factual reasons underlying the
Commission’s determination(s) and
will summarize the results of any investigation(s) upon which the determination(s) are based.
(d) Repayment period. (1) Within 90
calendar days of service of the notice of
the Commission’s repayment determination(s), the candidate shall repay
to the United States Treasury the
amounts which the Commission has determined to be repayable. Upon application by the candidate, the Commission may grant an extension of up to 90
calendar days in which to make repayment.
(2) If the candidate requests an administrative review of the Commission’s
repayment
determination(s)
under paragraph (c)(2) of this section,
the time for repayment will be suspended until the Commission has concluded its administrative review of the
repayment determination(s). Within 30
calendar days after service of the notice of the Commission’s post-administrative review repayment determination(s), the candidate shall repay to
the United States Treasury the
amounts which the Commission has determined to be repayable. Upon application by the candidate, the Commission may grant an extension of up to 90
calendar days in which to make repayment.
(3) Interest shall be assessed on all
repayments made after the initial 90day repayment period established at
paragraph (d)(1) of this section or the
30-day repayment period established at
paragraph (d)(2) of this section. The
amount of interest due shall be the
greater of:
(i) An amount calculated in accordance with 28 U.S.C. 1961 (a) and (b); or
(ii) The amount actually earned on
the funds set aside under this section.
(e) Computation of time. The time periods established by this section shall
be computed in accordance with 11 CFR
111.2.
(f) Additional repayments. Nothing in
this section will prevent the Commis-

sion from making additional repayment determinations on one or more of
the bases set forth at 11 CFR 9038.2(b)
after it has made a repayment determination on any such basis. The Commission may make additional repayment determinations where there exist
facts not used as the basis for any previous determination. Any such additional repayment determination will
be made in accordance with the provisions of this section.
(g) Newly-discovered assets. If, after
any repayment determination made
under this section, a candidate or his
or her authorized committee(s) receives or becomes aware of assets not
previously included in any statement
of net outstanding campaign obligations submitted pursuant to 11 CFR
9034.5, the candidate or his or her authorized committee(s) shall promptly
notify the Commission of such newlydiscovered assets. Newly-discovered assets may include refunds, rebates, latearriving receivables, and actual receipts for capital assets in excess of the
value specified in any previously-submitted statement of net outstanding
campaign obligations. Newly-discovered assets may serve as a basis for additional repayment determinations
under 11 CFR 9038.2(f).
(h) Petitions for rehearing; stays pending appeal. The candidate may file a petition for rehearing of a repayment determination in accordance with 11 CFR
9038.5(a). The candidate may request a
stay of a repayment determination in
accordance with 11 CFR 9038.5(c) pending the candidate’s appeal of that repayment determination.
[56 FR 35945, July 29, 1991, as amended at 60
FR 31886, June 16, 1995; 60 FR 57538, 57539,
Nov. 16, 1995; 61 FR 69020, Dec. 31, 1996; 68 FR
47421, Aug. 8, 2003]

§ 9038.3 Liquidation of obligations; repayment.
(a) The candidate may retain
amounts received from the matching
payment account for a period not exceeding 6 months after the matching
payment period to pay qualified campaign expenses incurred by the candidate.
(b) After all obligations have been
liquidated, the candidate shall so inform the Commission in writing.
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(c)(1) If on the last day of candidate
eligibility the candidate’s net outstanding campaign obligations, as defined in 11 CFR 9034.5, reflect a surplus,
the candidate shall within 30 calendar
days of the ineligibility date repay to
the Secretary an amount which represents the amount of matching funds
contained in the candidate’s surplus.
The amount shall be an amount equal
to that portion of the surplus which
bears the same ratio to the total surplus that the total amount received by
the candidate from the matching payment account bears to the total deposits made to the candidate’s accounts.
(2) For purposes of this subsection,
total deposits means all deposits to all
candidate accounts minus transfers between accounts, refunds, rebates, reimbursements, checks returned for insufficient funds, proceeds of loans and
other similar amounts.
(3) Notwithstanding the payment of
any amounts to the United States
Treasury under this section, the Commission may make surplus repayment
determination(s) which require repayment in accordance with 11 CFR 9038.2.

If a candidate seeks an extension of
any 60-day response period under 11
CFR part 9038, the Commission may
grant no more than one extension to
that candidate, which extension shall
not exceed 15 days.
(d) If a candidate fails to seek an extension of time, exercise a right or
take a required action prior to the expiration of a time period prescribed by
11 CFR part 9038 the Commission may,
on the candidate’s showing of excusable neglect:
(1) Permit such candidate to exercise
his or her right(s), or take such required action(s) after the expiration of
the prescribed time period; and
(2) Take into consideration any information obtained in connection with
the exercise of any such right or taking
of any such action before making decisions or determinations under 11 CFR
part 9038.

§ 9038.4 Extensions of time.
(a) It is the policy of the Commission
that extensions of time under 11 CFR
part 9038 shall not be routinely granted.
(b) Whenever a candidate has a right
or is required to take action within a
period of time prescribed by 11 CFR
part 9038 or by notice given thereunder,
the candidate may apply in writing to
the Commission for an extension of
time in which to exercise such right or
take such action. The candidate shall
demonstrate in the application for extension that good cause exists for his
or her request.
(c) An application for extension of
time shall be made at least 7 calendar
days prior to the expiration of the time
period for which the extension is
sought. The Commission may, upon a
showing of good cause, grant an extension of time to a candidate who has applied for such extension in a timely
manner. The length of time of any extension granted hereunder will be decided by the Commission and may be
less than the amount of time sought by
the candidate in his or her application.

(a) Petitions for rehearing. (1) Following the Commission’s final determination under 11 CFR 9033.10 or
9034.5(g) or the Commission’s repayment determination under 11 CFR
9038.2(c), the candidate may file a petition for rehearing setting forth the relief desired and the legal and factual
basis in support. To be considered by
the Commission, petitions for rehearing must:
(i) Be filed within 20 calendar days
after service of the Commission’s final
determination or repayment determination;
(ii) Raise new questions of law or fact
that would materially alter the Commission’s final determination or repayment determination; and
(iii) Set forth clear and convincing
grounds why such questions were not
and could not have been presented during the original determination process.
(2) If a candidate files a timely petition under this section challenging a
Commission repayment determination,
the time for repayment of the amount
at issue will be suspended until the

[56 FR 35945, July 29, 1991, as amended at 60
FR 31887, June 16, 1995]

§ 9038.5 Petitions for rehearing; stays
of repayment determinations.
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Commission serves notice on the candidate of its determination on the petition. The time periods for making repayment under 11 CFR 9038.2(d) shall
apply to any amounts determined to be
repayable following the Commission’s
consideration of a petition for rehearing under this section.
(b) Effect of failure to raise issues. The
candidate’s failure to raise an argument in a timely fashion during the
original determination process or in a
petition for rehearing under this section, as appropriate, shall be deemed a
waiver of the candidate’s right to
present such arguments in any future
stage of proceedings including any petition for review filed under 26 U.S.C.
9041(a). An issue is not timely raised in
a petition for rehearing if it could have
been raised earlier in response to the
Commission’s original determination.
(c) Stay of repayment determination
pending appeal. (1)(i) The candidate
may apply to the Commission for a
stay of all or a portion of the amount
determined to be repayable under this
section or under 11 CFR 9038.2 pending
the candidate’s appeal of that repayment determination pursuant to 26
U.S.C. 9041(a). The repayment amount
requested to be stayed shall not exceed
the amount at issue on appeal.
(ii) A request for a stay shall be made
in writing and shall be filed within 30
calendar days after service of the Commission’s decision on a petition for rehearing under paragraph (a) of this section, or, if no petition for rehearing is
filed, within 30 calendar days after
service of the Commission’s repayment
determination under 11 CFR 9038.2(c).
(2) The Commission’s approval of a
stay request will be conditioned upon
the candidate’s presentation of evidence in the stay request that he or
she:
(i) Has placed the entire amount at
issue in a separate interest-bearing account pending the outcome of the appeal and that withdrawals from the account may only be made with the joint
signatures of the candidate or his or
her agent and a Commission representative; or
(ii) Has posted a surety bond guaranteeing payment of the entire amount
at issue plus interest; or
(iii) Has met the following criteria:

(A) He or she will suffer irreparable
injury in the absence of a stay; and, if
so, that
(B) He or she has made a strong
showing of the likelihood of success on
the merits of the judicial action.
(C) Such relief is consistent with the
public interest; and
(D) No other party interested in the
proceedings would be substantially
harmed by the stay.
(3) In determining whether the candidate has made a strong showing of
the likelihood of success on the merits
under paragraph (c)(2)(iii)(B) of this
section, the Commission may consider
whether the issue on appeal presents a
novel or admittedly difficult legal
question and whether the equities of
the case suggest that the status quo
should be maintained.
(4) All stays shall require the payment of interest on the amount at
issue. The amount of interest due shall
be calculated from the date 30 days
after service of the Commission’s repayment determination under 11 CFR
9038.2(c) and shall be the greater of:
(i) An amount calculated in accordance with 28 U.S.C. 1961 (a) and (b); or
(ii) The amount actually earned on
the funds set aside under this section.
[56 FR 35945, July 29, 1991, as amended at 60
FR 31887, June 16, 1995]

§ 9038.6

Stale-dated committee checks.

If the committee has checks outstanding to creditors or contributors
that have not been cashed, the committee shall notify the Commission.
The committee shall inform the Commission of its efforts to locate the payees, if such efforts have been necessary,
and its efforts to encourage the payees
to cash the outstanding checks. The
committee shall also submit a check
for the total amount of such outstanding checks, payable to the United
States Treasury.
§ 9038.7

Administrative record.

(a) The Commission’s administrative
record for final determinations under
11 CFR part 9033, sections 9034.5, 9036.5
and part 9039, and for repayment determinations under 11 CFR 9038.2, consists
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of all documents or materials submitted to the Commission for its consideration in making those determinations. The administrative record will
include the certification of the Commission’s vote(s), the audit report that
is sent to the committee (for repayment
determinations),
the
statement(s) of reasons, and the candidate
agreement. The committee may include documents or materials in the
administrative record by submitting
them within the time periods set forth
at
11
CFR
9033.3(b),
9033.4(a)(2),
9033.6(c), 9033.7(b), 9033.9(b), 9034.5(g)(2),
9036.5(e), 9038.1(c) and 9038.2(c)(2), as appropriate.
(b) The Commission’s administrative
record for determinations under 11 CFR
part 9033, sections 9034.5, 9036.5 and
9038.2 and part 9039 does not include:
(1) Documents and materials in the
files of individual Commissioners or
employees of the Commission that do
not constitute a basis for the Commission’s decisions because they were not
circulated to the Commission and were
not referenced in documents that were
circulated to the Commission;
(2) Transcripts or audio tapes of Commission discussions other than transcripts or audio tapes of oral hearings
pursuant to 11 CFR 9038.2(c)(2), although such transcripts or tapes may
be made available under 11 CFR parts 4
or 5; or
(3) Documents properly subject to
privileges such as an attorney-client
privilege, or items constituting attorney work product.
(c) The administrative record identified in paragraph (a) of this section is
the exclusive record for the Commission’s determinations under 11 CFR
part 9033, §§ 9034.5, 9036.5 and 9038.2 and
part 9039.
[60 FR 31888, June 16, 1995]
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PART 9039—REVIEW AND
INVESTIGATION AUTHORITY
Sec.
9039.1 Retention of books and records.
9039.2 Continuing review.
9039.3 Examinations and audits; investigations.
AUTHORITY: 26 U.S.C. 9039.

SOURCE: 56 FR 35949, July 29, 1991, unless
otherwise noted.

§ 9039.1 Retention
records.

of

books

The candidate and his or her authorized committee(s) shall keep all books,
records and other information required
under 11 CFR 9033.11, 9034.2 and part
9036 for a period of three years pursuant to 11 CFR 102.9(c) and shall furnish
such books, records and information to
the Commission on request.
§ 9039.2

Continuing review.

(a) In reviewing candidate submissions made under 11 CFR part 9036 and
in otherwise carrying out its responsibilities under this subchapter, the
Commission may routinely consider information from the following sources:
(1) Any and all materials and communications which the candidate and his
or her authorized committee(s) submit
or provide under 11 CFR part 9036 and
in response to inquiries or requests of
the Commission and its staff;
(2) Disclosure reports on file with the
Commission; and
(3) Other publicly available documents.
(b) In carrying out the Commission’s
responsibilities under this subchapter,
Commission staff may contact representatives of the candidate and his or
her authorized committee(s) to discuss
questions and to request documentation concerning committee activities
and any submission made under 11 CFR
part 9036.
§ 9039.3 Examination and audits; investigations.
(a) General. (1) The Commission will
consider information obtained in its
continuing review under 11 CFR 9039.2
in making any certification, determination or finding under this subchapter. If the Commission decides by
an affirmative vote of four of its members that additional information must
be obtained in connection with any
such certification, determination or
finding, it will conduct a further inquiry. A decision to conduct an inquiry
under this section may be based on information that is obtained under 11
CFR 9039.2, received by the Commission
from outside sources, or otherwise
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ascertained by the Commission in carrying out its supervisory responsibilities under the Presidential Primary
Matching Payment Account Act and
the Federal Election Campaign Act.
(2) An inquiry conducted under this
section may be used to obtain information relevant to candidate eligibility,
matchability of contributions and repayments to the United States Treasury. Information obtained during such
an inquiry may be used as the basis, or
partial basis, for Commission certifications, determinations and findings
under 11 CFR parts 9033, 9034, 9036 and
9038. Information thus obtained may
also be the basis of, or be considered in
connection with, an investigation
under 2 U.S.C. 437g and 11 CFR part 111.
(3) Before conducting an inquiry
under this section, the Commission
will attempt to obtain relevant information under the continuing review
provisions of 11 CFR 9039.2. Matching
payments will not be withheld pending
the results of an inquiry under this section unless the Commission finds patent irregularities suggesting the possibility of fraud in materials submitted
by, or in the activities of, the candidate or his or her authorized committee(s).
(b) Procedures. (1) The Commission
will notify the candidate of its decision
to conduct an inquiry under this section. The notice will summarize the
legal and factual basis for the Commission’s decision.
(2) The Commission’s inquiry may include, but is not limited to, the following:

(i) A field audit of the candidate’s
books and records;
(ii) Field interviews of agents and
representatives of the candidate and
his or her authorized committee(s);
(iii) Verification of reported contributions by contacting reported contributors;
(iv) Verification of disbursement information by contacting reported vendors;
(v) Written questions under order;
(vi) Production of documents under
subpoena;
(vii) Depositions.
(3) The provisions of 2 U.S.C. 437g and
11 CFR part 111 will not apply to inquiries conducted under this section
except that the provisions of 11 CFR
111.12 through 111.15 shall apply to any
orders or subpoenas issued by the Commission.
(4) If, at the close of the inquiry, the
Commission determines that no action
or no further action is warranted, the
Commission shall so notify the candidate. If the inquiry results in an adjustment to the amount of certified
matching funds, the procedures set
forth at 11 CFR 9036.5 or 9038.1 shall be
followed, as appropriate. If the inquiry
coincides with an audit undertaken
pursuant to 11 CFR 9038.1, the information obtained in the inquiry will be utilized in making the repayment determination. If the inquiry results in an
initial or additional repayment determination, the procedures set forth at 11
CFR 9038.2, 9038.4, and 9038.5 shall be
followed.
[56 FR 35949, July 29, 1991; 56 FR 42380, Aug.
27, 1991; 60 FR 31888, June 16, 1995]
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PART 9405—PROCEDURES FOR DISCLOSURE OF RECORDS UNDER
THE FREEDOM OF INFORMATION
ACT
Sec.
9405.1 Purpose and scope.
9405.2 Definitions.
9405.3 Policy on disclosure of records.
9405.4 Availability of records.
9405.5 Categories of exemptions.
9405.6 Discretionary release of exempt
records.
9405.7 Requests for records.
9405.8 Appeals of denials of requests for
records.
9405.9 Fees in general.
9405.10 Fees to be charged—categories of requesters.
9405.11 Miscellaneous fee provisions.
9405.12 Waiver or reduction of charges.
AUTHORITY: 5 U.S.C. 552, as amended.
SOURCE: 73 FR 54257, Sept. 18, 2008, unless
otherwise noted.
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§ 9405.1 Purpose and scope.
The regulations in this part implement the provisions of the Freedom of
Information Act (FOIA), 5 U.S.C. 552,
as amended, with respect to the availability of records for inspection and
copying.
§ 9405.2 Definitions.
As used in this part, the term—
Chief FOIA Officer means the person
designated under § 9405.3(d) who has
Commission-wide responsibility for the
efficient and appropriate compliance
with the FOIA.
Commercial use request means a FOIA
request from or on behalf of a person
who seeks information for a use or purpose that furthers his/her commercial,
trade, or profit interests, which can include
furthering
those
interests
through litigation. The FOIA Officer
will determine, whenever reasonably
possible, the use to which a requester
will put the requested documents.
Where the FOIA Officer has reasonable
cause to doubt the use for which the requester claims to have made the FOIA
request or where that use is not clear
from the FOIA request itself, the FOIA
Officer will seek additional clarification before assigning the request to a
specific category.
Commission means the U.S. Election
Assistance Commission, established by

the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.
Commissioner means an individual appointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.
Direct costs means those expenditures
which the Commission actually incurs
in searching for, duplicating, and, in
the case of commercial use requesters,
reviewing documents to respond to a
FOIA request. Direct costs include, but
are not limited to, the salary of the
employee performing the work (the
basic rate of pay for the employee plus
16 percent of that basic rate to cover
benefits) and the cost of operating duplicating equipment. Direct costs do
not include overhead expenses, such as
the cost of space and heating or lighting the facility in which the records
are stored.
Duplication means the process of
making a copy of a document necessary to respond to a FOIA request.
Examples of the form such copies can
take include, but are not limited to,
paper copy, microform, audio-visual
materials, or machine readable documentation (e.g., magnetic tape, DVD,
or CD). The Commission will honor a
requester’s specified preference of form
or format of disclosure if the records
requested are reasonably reproducible
with reasonable efforts in the requested form or format.
Educational institution means a preschool, a public or private elementary
or secondary school, an institution of
undergraduate higher education, an institute of graduate higher education,
an institution of professional education, and an institution of vocational
education, which operates a program or
programs of scholarly research.
Executive Director means the Executive Director of the Commission or his
or her designee.
FOIA means Freedom of Information
Act, 5 U.S.C. 552, as amended.
FOIA Officer means a person designated by the Chief FOIA Officer
under § 9405.3(d) to carry out day-to-day
implementation of the FOIA activities
of the Commission.
FOIA Public Liaison means a person
designated by the Chief FOIA Officer
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under § 9405.3(d) to assist in the resolution of any disputes between the requester and the Commission.
FOIA request means to seek the release of records under 5 U.S.C. 552, as
amended.
General Counsel means the General
Counsel of the Commission or his or
her designee.
Non-commercial scientific institution
means an organization that is not operated on a commercial basis and which
is operated solely for the purpose of
conducting scientific research, the results of which are not intended to promote any particular product or industry.
Record means any information that
would be a Commission record subject
to the requirements of this part when
maintained by the Commission in any
format, including, but not limited to,
an electronic format. Record includes
information that is maintained for the
Commission by an entity under Government contract for the purposes of
records management.
Representative of the news media
means any person or entity that gathers information of potential interest to
a segment of the public, uses editorial
skills to turn the raw materials into a
distinct work, and distributes that
work to an audience. As used in this
paragraph, ‘‘news’’ means information
that is about current events or that
would be of current interest to the public. Examples of news media entities
include, but are not limited to, television or radio stations broadcasting to
the public at large, web logs, and publishers of periodicals (but only in those
instances in which these entities can
qualify as disseminators of news, as defined in this paragraph) who make
their products available for purchase or
subscription by the general public. As
used in this paragraph, a ‘‘web log’’
means a publicly available Web site,
usually maintained by an individual,
with regular entries of commentary,
descriptions of events, or other material. A freelance journalist may be regarded as working for a news media entity and therefore, considered a representative of the news media if that
person can demonstrate a solid basis
for expecting publication by a news organization (whether or not the jour-

nalist is actually employed by the entity). A publication contract would
present a solid basis for such an expectation. The Commission may also consider the past publication record of the
requester in making this determination.
Requester is any person who submits
a FOIA request to the Commission for
release of a record under 5 U.S.C. 552,
as amended.
Review means the process of examining a document located in response
to a commercial use request to determine whether any portion of the document located is exempt from disclosure. Review also refers to processing
any document for disclosure, i.e., doing
all that is necessary to excise exempt
portions of the document or otherwise
prepare the document for release. Review time includes time spent considering any formal objection to disclosure made by a business submitter requesting confidential treatment but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.
Search means all time spent reviewing, manually or by automated means,
Commission records for the purpose of
locating those records that are responsive to a FOIA request, including, but
not limited to, page-by-page or line-byline identification of material within
documents and also includes reasonable efforts to locate and retrieve information from records maintained in
electronic form or format. Search time
does not include review of material to
determine whether the material is exempt from disclosure.
§ 9405.3 Policy
records.

on

disclosure

(a) The Commission will make the
fullest possible disclosure of records to
the public, consistent with the rights
of individuals to privacy, the rights of
individuals and other entities with respect to trade secrets and commercial
or financial information entitled to
privileged and confidential treatment,
and the need for the Commission to
promote free internal policy deliberations and to pursue its official activities without undue disruption.
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(b) All Commission records shall be
available to the public unless they are
specifically exempt under this part.
(c) In the interest of efficiency and
economy, the Commission’s preference
is to furnish records to requesters in
electronic format, when possible.
(d) To carry out this policy, the Commission shall designate a Chief Freedom of Information Act Officer (Chief
FOIA Officer). The Chief FOIA Officer
shall designate one or more Commission officials, as appropriate, as FOIA
Public Liaison and/or as FOIA Officers.
A FOIA Public Liaison shall serve as a
supervisory official to whom a FOIA
requester can raise questions about the
service the FOIA requester has received. A FOIA Officer shall have the
authority, subject to the direction and
supervision of the Chief FOIA Officer,
the requirements of this part, and the
FOIA, to make decisions concerning
disclosure of records to the public.
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§ 9405.4

Availability of records.

(a) The FOIA and its provisions apply
only to existing Commission records;
the FOIA does not require the creation
of new records.
(b) In accordance with 5 U.S.C.
552(a)(2), the Commission shall make
the following materials available for
public inspection and copying:
(1) Statements of policy and interpretation that have been adopted by the
Commission but have not been published in the FEDERAL REGISTER;
(2) Administrative staff manuals and
instructions to staff that affect a member of the public;
(3) Copies of all records, regardless of
form or format, that have been released to any person under this paragraph and that, because of their nature
or subject matter, the Commission determines have become or are likely to
become the subject of subsequent requests for substantially the same
records; and
(4) A general index of the records referred to in paragraph (b)(3) of this section.
(c) In accordance with 5 U.S.C.
552(a)(3), the Commission shall make
available, upon proper request, all nonexempt Commission records, or portions of records, not previously made

public under 5 U.S.C. 552(a)(1) and
(a)(2).
(d) The Commission shall maintain
and make available current indexes
and supplements providing identifying
information regarding any matter
issued, adopted, or promulgated after
July 4, 1967. These indexes and supplements shall be published and made
available on at least a quarterly basis
for public distribution unless the Commission determines by Notice in the
FEDERAL REGISTER that publication
would be unnecessary, impracticable,
or not feasible due to budgetary considerations. Nevertheless, copies of any
index or supplement shall be made
available upon request at a cost not to
exceed the direct cost of duplication.
(e) If documents or files contain both
disclosable and non-disclosable information, the non-disclosable information will be deleted and the disclosable
information
released,
unless
the
disclosable portions cannot be reasonably segregated from the other portions in a manner which will allow
meaningful information to be disclosed.
(f) All records created in the process
of implementing provisions of 5 U.S.C.
552 will be maintained by the Commission in accordance with the authority
granted by the National Archives and
Records Service of the General Services Administration.
(g) The Commission encourages the
public to explore the information
available on the Commission’s Web
site, located at http://www.eac.gov.
§ 9405.5

Categories of exemptions.

(a) No FOIA requests under 5 U.S.C.
552 shall be denied release unless the
record contains, or its disclosure would
reveal, matters that are:
(1) Specifically authorized under criteria established by an Executive Order
to be kept secret in the interest of national defense or foreign policy and
are, in fact, properly classified under
such Executive Order;
(2) Related solely to the internal personnel rules and practices of the Commission;
(3) Specifically exempted from disclosure by statute, provided that such
statute:
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(i) Requires that the matters be withheld from the public in such a manner
as to leave no discretion on the issue,
or
(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;
(4) Trade secrets and commercial or
financial information obtained from a
person that are privileged or confidential. Such information includes confidential business information which
concerns or relates to the trade secrets, processes, operations, style of
works, or apparatus, or to the production, sales, shipments, purchases,
transfers, identification of customers,
inventories, or amount of source of income, profits, losses, or expenditures of
any person, firm, partnership, corporation, or other organization, if the disclosure is likely to have the effect of
either impairing the Commission’s
ability to obtain such information as is
necessary to perform its statutory
functions or causing substantial harm
to the competitive position of the person, firm, partnership, corporation, or
other organization from which the information was obtained, unless the
Commission is required by law to disclose such information. For purposes of
this section, trade secret means a secret, commercially valuable plan, formula, process, or device that is used for
the making, preparing, compounding,
or processing of trade commodities and
that can be said to be the end product
of either innovation or substantial effort. Examples of trade secrets may include, but are not limited to, plans,
schematics, specifications of materials
used in production, source code used to
develop software, technical descriptions of manufacturing process, quality
control methodology, and test results.
The following procedures shall be used
for submitting business information in
confidence:
(i) Clearly mark any portion of any
data or information being submitted
that in the submitter’s opinion is a
trade secret or commercial and financial information that the submitter is
claiming should be treated as privileged and confidential and submit such
data or information separately from
other material being submitted to the
Commission;

(ii) A request for confidential treatment shall be addressed to the Chief
FOIA Officer, U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC 20005
and shall indicate clearly on the envelope that it is a request for confidential
treatment.
(iii) With each submission of, or offer
to submit, business information which
a submitter desires to be treated as
confidential under paragraph (a)(4) of
this section, the submitter shall provide the following, which may be disclosed to the public:
(A) A written description of the nature of the subject information and a
justification for the request for its confidential treatment, and
(B) A certification in writing under
oath that substantially identical information is not available to the public.
(iv) Approval or denial of requests
shall be made only by the Chief FOIA
Officer or his or her designees. A denial
shall be in writing, shall specify the
reason for the denial, and shall advise
the submitter of the right to appeal to
the Commission.
(v) For good cause shown, the Commission may grant an appeal from a denial by the Chief FOIA Officer or his or
her designee if the appeal is filed within 15 days after receipt of the denial.
An appeal shall be addressed to the
Chief FOIA Officer, U.S. Election Assistance Commission, 1225 New York
Avenue, NW., Suite 1100, Washington,
DC 20005 and shall clearly indicate that
it is a confidential submission appeal.
An appeal will be decided within 20
days after its receipt (excluding Saturdays, Sundays, and legal holidays) unless an extension, stated in writing
with the reasons therefore, has been
provided to the person making the appeal.
(vi) Any business information submitted in confidence and determined to
be entitled to confidential treatment
shall be maintained in confidence by
the Commission and not disclosed except as required by law. In the event
that any business information submitted to the Commission is not entitled to confidential treatment, the submitter will be permitted to withdraw
the tender unless it is the subject of a
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request under the FOIA or of judicial
discovery proceedings.
(5) Interagency or intra-agency
memoranda or letters that would not
be available by law to a party in litigation with the Commission;
(6) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;
(7) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or information:
(i) Could reasonably be expected to
interfere
with
enforcement
proceedings;
(ii) Would deprive a person of a right
to a fair trial or an impartial adjudication;
(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;
(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or foreign agency or authority or any private institution that furnished information on a confidential basis, and, in
the case of a record or information
compiled by a criminal law enforcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, information
furnished by a confidential source;
(v) Would disclose techniques and
procedures for law enforcement investigations or prosecutions or would disclose guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be expected to risk circumvention of the
law; or
(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual.
(b) Any portion of a record that reasonably can be segregated from the balance of the record shall be provided to
any individual requesting such record
after deletion of the portions which are
exempt. The amount of information deleted and the exemption under which
the deletion is made shall be indicated
on the released portion of the record,
unless including that indication would
harm an interest protected by an ex-

emption in paragraph (a) of this section under which the deletion is made.
If technically feasible, the amount of
the information deleted shall be indicated at the place in the record where
such deletion is made.
(c) If a requested record is one of another government agency or deals with
subject matter to which a government
agency other than the Commission has
exclusive or primary responsibility,
the request for such a record shall be
promptly referred by the Commission
to that agency for disposition or guidance as to disposition.
(d) Nothing in this part authorizes
withholding of information or limiting
the availability of records to the public, except as specifically provided; nor
is this part authority to withhold information from Congress.
§ 9405.6 Discretionary release of exempt records.
The Commission may, in its discretion, release requested records despite
the applicability of the exemptions in
§ 9405.5, if it determines that it is in the
public interest and that the rights of
third parties would not be prejudiced.
The Executive Director will have the
authority to determine that requested
records may be released despite otherwise applicable exemptions.
§ 9405.7 Requests for records.
(a) Requests for copies of Commission records under the FOIA shall be
made in writing and addressed to the
Chief FOIA Officer, U.S. Election Assistance Commission, 1225 New York
Avenue, NW., Suite 1100, Washington,
DC 20005. The request shall reasonably
describe the records sought with sufficient specificity with respect to names,
dates, and subject matter to permit the
records to be located. A requester will
be promptly advised if the records cannot be located on the basis of the description given and that further identifying information must be provided before the request can be satisfied.
(b) Requests for Commission records
and copies thereof shall specify the
preferred form or format (including
electronic formats) of the response.
The Commission shall accommodate
requesters as to form or format if the
record is readily available in that form
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or format. When requesters do not
specify the form or format of the response, the Commission shall respond
in the form or format in which the document is most accessible to the Commission. In the interest of efficiency
and economy, the Commission’s preference is to furnish records to requesters in electronic format, whenever possible.
(c) The Commission shall determine
within 20 working days after receipt of
a request, or 20 working days after an
appeal is granted, whether to comply
with such request, unless in unusual
circumstances the time is extended.
The 20-day period shall commence on
the date on which the request was first
received by the appropriate component
of the Commission, but in any event,
not later than 10 days after the request
is first received by the component of
the Commission designated to receive
requests under this part. The 20-day period shall not be tolled by the Commission except—
(1) The Commission may make one
request of the requester for information and toll the 20-day period while it
is awaiting such information that it
has reasonably requested from the requester.
(2) If it is necessary to clarify with
the requester issues regarding fee assessment.
(3) Under paragraphs (c)(1) or (2) of
this section, the Commission’s receipt
of the requester’s response to the Commission’s request for information or
clarification ends the tolling period.
(d) In the event the time is extended
under paragraph (c) of this section, the
requester shall be notified of the reasons for the extension and the date on
which a determination is expected to
be made. An extension may be made if
it is—
(1) Necessary to locate records or
transfer them from physically separate
facilities; or
(2) Necessary to search for, collect,
and appropriately examine a large
quantity of separate and distinct
records that are the subject of a single
request; or
(3) Necessary for consultation with
another agency that has a substantial
interest in the determination of the request.

(e) If the Commission determines
that an extension of time is necessary
to respond to a request satisfying the
unusual circumstances specified in
paragraph (c) of this section, the Commission shall so notify the requester
and give the requester an opportunity
to limit the scope of the request so
that it may be processed within the
time limit prescribed in paragraph (c)
of this section or arrange with the
Commission an alternative time frame
for processing the request or a modified
request.
(f) The Commission may aggregate
and process as a single request requests
by the same requester, or a group of requesters acting in concert, if the Commission reasonably believes that the
requests actually constitute a single
request that would otherwise satisfy
the unusual circumstances specified in
paragraph (c) of this section, and the
requests involve clearly related matters.
(g) The Commission will process requests under the FOIA based on the
order they are received.
(h) The Commission shall consider
requests for the expedited processing of
requests in cases where the requester
demonstrates a compelling need for
such processing.
(1) The term ‘‘compelling need’’
means, with respect to a request made
by a person primarily engaged in disseminating information, urgency to inform the public concerning actual or
alleged Federal government activity.
(2) Requesters for expedited processing must include in their requests a
statement setting forth the basis for
the claim that a ‘‘compelling need’’ exists for the requested information, certified by the requester to be true and
correct to the best of his or her knowledge and belief.
(3) The Commission shall determine
whether to grant a request for expedited processing and notify the requester of such determination within
10 days of receipt of the request. Denials of requests for expedited processing
may be appealed as set forth in § 9405.8.
The Commission shall expeditiously
determine any such appeal. As soon as
practicable, the Commission shall
process the documents responsive to a

382

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00392

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

Election Assistance Commission

§ 9405.9

request for which expedited processing
is granted.
(i) Any person denied access to
records by the Commission shall be notified immediately of the denial, including the reasons for the decision
and notified of his or her right to appeal the adverse determination to the
Commission.
(j) The date of receipt of a request
under this part shall be the date on
which the Chief FOIA Officer actually
receives the request.
(k) Each request received by the
Chief FOIA Officer will be assigned an
individualized tracking number. Requesters may call (866) 747–1471 and,
using the tracking number, obtain information about the request, including
the date on which the Commission
originally received the request and an
estimated date on which the Commission will complete action on the request.
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§ 9405.8 Appeals of denials of requests
for records.
(a) Any person who has been notified
under § 9405.7(i) that his/her request for
inspection of a record or for a copy of
a record has been denied, or who has
received no response within 20 working
days (or within such extended period as
is permitted under § 9405.7(d)) after the
request has been received by the Commission, or who has received no response within 20 days after a request
for expedited processing has been received by the Commission, may appeal
the adverse determination or the failure to respond by requesting the Commission to direct that the record be
made available or that the expedited
processing shall occur.
(b) The appeal request shall be in
writing, shall clearly and prominently
state on the envelope or other cover
and at the top of the first page ‘‘FOIA
Appeal,’’ and shall identify the record
in the form in which it was originally
requested.
(c) The appeal request should be delivered or addressed to the Chief FOIA
Officer, U.S. Election Assistance Commission, 1225 New York Avenue, NW.,
Suite 1100, Washington, DC 20005.
(d) The requester may state facts and
cite legal or other authorities as he or

she deems appropriate in support of the
appeal request.
(e) The Commission will make a determination with respect to any appeal
within 20 working days after receipt of
the appeal (or within such extended period as is permitted under § 9405.7). If,
on appeal, the denial of the request for
a record or a copy is in whole or in part
upheld, the Commission shall advise
the requester of the denial and shall
notify him or her of the provisions for
judicial review of that determination
as set forth in 5 U.S.C. 552(a)(4).
(f) Because of the risk of misunderstanding inherent in oral communications, the Commission will not entertain any appeal from an alleged denial
or failure to comply with an oral request. Any person who has orally requested a copy of a record that he or
she believes to have been improperly
denied should resubmit the request in
writing as set forth in § 9405.7.
§ 9405.9 Fees in general.
(a) Generally. The Commission will
charge fees that recoup the full allowable direct costs it incurs. The Commission will use the most efficient and
least costly means to comply with requests for documentation.
(b) Manual searches for records. The
Commission will charge fees at the salary rate(s) (basic pay plus 16 percent)
of the employee(s) making the search.
(c) Computer searches for records. The
Commission will charge the actual direct cost of operating the central processing unit (CPU) for that portion of
operating time that is directly attributable to searching for records responsive to a FOIA request and operator/
programmer salary apportionable to
the search.
(d) Review of records. Only requesters
who are seeking documents for commercial use may be charged for time
spent reviewing records to determine
whether they are exempt from mandatory disclosure. Charges may be assessed only for the initial review (i.e.,
the review undertaken the first time
the Commission analyzes the applicability of a specific exemption to a particular record or portion of a record).
Records or portions of records withheld
in full under an exemption that is subsequently determined not to apply may
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be reviewed again to determine the applicability of other exemptions not previously considered. The costs for such a
subsequent review are assessable. The
Commission will charge at the salary
rate(s) (basic pay plus 16 percent) of
the employee(s) reviewing records.
(e) Duplication of records. Records will
be duplicated at a rate of fifteen (15)
cents per page. For copies prepared by
computers, such as tapes, CDs, DVDs,
or printouts, the Commission shall
charge the actual cost, including operator time, of production. For other
methods of reproduction or duplication, the Commission will charge the
actual direct costs of producing the
document(s). If the Commission estimates that duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance a willingness to pay fees as
high as those anticipated. Such a notice shall offer a requester the opportunity to confer with agency personnel
with the object of reformulating the request to meet his or her needs at a
lower cost.
(f) Other charges. The Commission
will recover the full costs of providing
services such as those enumerated
below when it provides them in response to a direct request for such
services:
(1) Certifying that records are true
copies; or
(2) Sending records by special methods such as express mail.
(g) Payment of fees. Remittance shall
be in the form either of a personal
check or bank draft drawn on a bank in
the United States or a postal money
order. Remittance shall be made payable to the order of the Treasury of the
United States and mailed to the Chief
FOIA Officer, U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC 20005.
(h) Receipt of fees. A receipt for fees
paid will be given upon request. Refund
of fees paid for services actually rendered will not be made.
(i) Restrictions on assessing fees. The
Commission shall not assess search
fees or duplication fees under this paragraph if the Commission fails to comply with any time limit in these regulations. The Commission will not

charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. With the exception of requesters seeking documents for a commercial use, the Commission will not charge fees for the
first 100 pages of duplication and the
first two hours of search time.
(1) The elements to be considered in
determining the ‘‘cost of collecting a
fee’’ are the administrative costs of receiving and recording a requester’s remittance and processing the fee for deposit in the Treasury Department’s
special account.
(2) For purposes of these restrictions
on assessment of fees, the word
‘‘pages’’ means paper copies of 8.5″ x 11″
or 11″ x 14.″ Thus, requesters are not
entitled to 100 computer disks, for example.
(3) For purposes of these restrictions
on assessment of fees, the term ‘‘search
time’’ means manual search. To apply
this term to searches made by computer, the Commission will determine
the hourly cost of operating the CPU
and the operator’s hourly salary plus 16
percent. When the cost of such search
(including operator time and the cost
of operating the computer to process a
request) equals the equivalent dollar
amount of two hours of salary of the
person performing the search (i.e., the
operator), the Commission will begin
assessing charges for computer search.
§ 9405.10 Fees to be charged—categories of requesters.
There are four categories of FOIA requesters: Commercial use requesters;
educational and non-commercial scientific institutions; representatives of
the news media; and all other requesters.
(a) Commercial use requesters. When
the Commission receives a request for
documents for commercial use, it will
assess charges that recover the full direct costs of searching for, reviewing
for release, and duplicating the record
sought. Commercial use requesters are
neither entitled to two hours of free
search time nor 100 free pages of duplication. The Commission may recover
the cost of searching for and reviewing
records even if there is ultimately no
disclosure of records (see § 9405.11(b)).
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(b) Educational and non-commercial
scientific institution requesters. The Commission shall provide documents to requesters in this category for the cost of
reproduction alone, excluding charges
for the first 100 pages. To be eligible for
inclusion in this category, requesters
must show that the record is being
made as authorized by and under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought in the
furtherance of scholarly (if the request
is from an educational institution) or
scientific (if the request is from a noncommercial scientific institution) research.
(c) Representatives of the news media.
The Commission shall provide documents to requesters in this category
for the cost of reproduction alone, excluding charges for the first 100 pages.
To be eligible for inclusion in this category, the requester must fit the definition of a representative of the news
media as stated in § 9405.2, and the request must not be made for commercial
use. For purposes of this paragraph, a
request for records supporting the news
dissemination function of the requester
shall not be considered to be a request
that is for commercial use.
(d) All other requesters. The Commission shall charge requesters who do not
fit into any of the categories above fees
that recover the full reasonable direct
cost of searching for and reproducing
records that are responsive to the request, except that the first 100 pages of
reproduction and the first two hours of
search time shall be furnished without
charge.
§ 9405.11 Miscellaneous fee provisions.
(a) Charging Interest—notice and rate.
The Commission may begin assessing
interest charges on an unpaid bill
starting on the 31st day following the
day on which the billing was sent. The
fact that the fee has been received by
the Commission within the 30-day
grace period, even if it is not processed,
will suffice to stay the accrual of interest. Interest will be at the rate prescribed in section 3717 of title 31 of the
United States Code and will accrue
from the date of the billing.
(b) Charges for unsuccessful search.
The Commission may assess charges

for time spent searching, even if it fails
to locate the records or if the records
located are determined to be exempt
from disclosure. If the Commission estimates that search charges are likely
to exceed $25, it shall notify the requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer the requester the opportunity to confer with agency personnel with the object of reformulating
the request to meet his or her needs at
a lower cost.
(c) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When the
Commission reasonably believes that a
requester or a group of requestors acting in concert has submitted requests
that constitute a single request involving clearly related matters, the Commission may aggregate those requests
and charge accordingly. One element to
be considered in determining whether a
belief would be reasonable is the time
period over which the requests have occurred.
(d) Advance payments. The Commission may not require a requester to
make an advance payment (i.e., payment before work is commenced or
continued on a request) unless:
(1) The Commission estimates or determines that allowable charges that a
requester may be required to pay are
likely to exceed $250. Then, the Commission will notify the requester of the
likely cost and obtain satisfactory assurance of full payment where the requester has a history of prompt payment of FOIA fees or require an advance payment of an amount up to the
full estimated charges in the case of requesters with no history of payment;
or
(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, the Commission may require the requester to:
(i) Pay the full amount owed plus any
applicable interest as provided above
or demonstrate that he or she has, in
fact, paid the fee, and
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(ii) Make an advance payment of the
full amount of the estimated fee before
the agency begins to process a new request or a pending request from that
requester.
(3) When the Commission acts under
paragraphs (d)(1) or (2) of this section,
the administrative time limits prescribed in 5 U.S.C. 552(a)(6) will begin
only after the Commission has received
payments described in paragraphs (d)(1)
and (2) of this section.
(e) Effect of Debt Collection Act of 1982.
The Commission shall comply with the
provisions of the Debt Collection Act,
including disclosure to consumer reporting agencies and use of collection
agencies, where appropriate, to encourage repayment.
§ 9405.12 Waiver
or
reduction
of
charges.
Records responsive to a request will
be furnished without charge when the
Chief FOIA Officer determines, based
on all available information, that disclosure of the requested information is
in the public interest because it is likely to contribute significantly to public
understanding of the operations or activities of the government and is not
primarily in the commercial interest of
the requester.

PART 9407—IMPLEMENTATION OF
THE GOVERNMENT IN THE SUNSHINE ACT
Sec.
9407.1 Purpose and scope.
9407.2 Definitions.
9407.3 Open meetings.
9407.4 Notice of meetings.
9407.5 Closed meetings.
9407.6 Procedures for closing meetings.
9407.7 Recordkeeping requirements.
9407.8 Public availability of records.
AUTHORITY: 5 U.S.C. 552b.
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§ 9407.1 Purpose and scope.
This part contains the regulations of
the U.S. Election Assistance Commission implementing the Government in
the Sunshine Act (5 U.S.C. 552b). Consistent with the Act, it is the policy of
the Commission that the public is entitled to the fullest practicable informa-

tion regarding its decision making
processes. This part sets forth the basic
responsibilities of the Commission
with regard to this policy and offers
guidance to members of the public who
wish to exercise the rights established
by the Act. These regulations also fulfill the requirement of 5 U.S.C. 552b(g)
that each agency subject to the Act
promulgates regulations to implement
the open meeting requirements of paragraphs (b) through (f) of section 552b.
§ 9407.2 Definitions.
As used in this part, the term—
Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.
Commissioner means an individual appointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.
Executive Director means the Executive Director of the Commission or his
or her designee.
General Counsel means the General
Counsel of the Commission or his or
her designee.
Meeting means the deliberations of at
least three Commissioners where such
deliberations determine or result in the
joint conduct or disposition of official
Commission business. A deliberation
conducted through telephone or similar
communications equipment in which
all persons participating can hear each
other shall be considered a meeting.
For the purposes of this section, ‘‘joint
conduct’’ does not include situations
where the requisite number of members
is physically present in one place but
not conducting agency business as a
body. In addition, the term ‘‘meeting’’
does not include a process of notation
voting by circulated memorandum for
the purpose of expediting consideration
of official Commission business. The
term ‘‘meeting’’ also does not include
deliberations on whether to:
(1) Schedule a meeting;
(2) Hold a meeting with less than
seven days notice, as provided in
§ 9407.4(e);
(3) Change the subject matter of a
publicly announced meeting or the determination of the Commission to open
or close a meeting or portions of a
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meeting to public observation, as provided in § 9407.4(f);
(4) Change the time or place of an announced meeting, as provided in
§ 9407.4(g);
(5) Close a meeting or portions of a
meeting, as provided in § 9407.5; or
(6) Withhold from disclosure information pertaining to a meeting or portions of a meeting, as provided in
§ 9407.5.
Public observation means attendance
by one or more members of the public
at a meeting of the Commission but
does not include participation in the
meeting.
Public participation means the presentation or discussion of information,
raising of questions, or other manner
of involvement in a meeting of the
Commission by one or more members
of the public in a manner that contributes to the disposition of Commission
business.
§ 9407.3 Open meetings.
(a) The Commissioners shall not
jointly conduct, determine, or dispose
of agency business other than in accordance with this section.
(b) Except as otherwise provided in
this part, every portion of every Commission meeting shall be open to public
observation.
(c) No additional right to participate
in Commission meetings is granted to
any person by this part. Meetings of
the Commission, or portions of a meeting, shall be open to public participation only when an announcement to
that effect is issued under § 9407.4(b)(4).
Public participation shall be conducted
in an orderly, non-disruptive manner
and in accordance with any procedures
as the chairperson of the meeting may
establish. Public participation may be
terminated at any time for any reason.
(d) When holding open meetings, the
Commission shall make a diligent effort to provide appropriate space, sufficient visibility, and adequate acoustics
to accommodate the public attendance
anticipated for the meeting. When open
meetings are conducted through telephone or similar communications
equipment, the Commission shall make
an effort to provide sufficient access to
the public in a manner which allows
the public to clearly hear, see, or oth-

erwise follow the proceedings. The
meeting room or other forum selected
shall be sufficient to accommodate a
reasonable number of interested members of the public. The Commission
shall ensure that public meetings are
held at a reasonable time and are readily accessible to individuals with disabilities.
(e) Members of the public attending
open Commission meetings may use
small electronic audio recording devices to record the proceedings. The
use of any other recording equipment
and cameras requires advance coordination with and notice to the Commission’s Communications Office. The
chair or acting chair of the Commission may prohibit, at any time, the use
of any recording equipment during a
public meeting if he or she determines
that such recording would disrupt the
orderly conduct of the meeting.
§ 9407.4 Notice of meetings.
(a) Except as otherwise provided in
this section, the Commission shall
make a public announcement at least
seven days prior to a meeting.
(b) The public announcement shall
include:
(1) The time and place of the meeting;
(2) The subject matter of the meeting;
(3) Whether the meeting is to be
open, closed, or portions of a meeting
will be closed;
(4) Whether public participation will
be allowed; and
(5) The name and telephone number
of the person who will respond to requests for information about the meeting.
(c) The public announcement requirement shall be implemented by:
(1) Publishing the announcement on
the Commission’s Web site; and
(2) Distributing the announcement to
affected government entities and persons and organizations that the Executive Director determines may have an
interest in the subject matter of the
meeting.
(d) The announcement will be submitted for publication in the FEDERAL
REGISTER immediately following the
public posting and distribution noted
in paragraph (c) of this section.
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(e) A meeting may be held with less
than seven days notice if a majority of
the Commission determines by recorded vote that the business of the
Commission so requires. The Commission shall make a public announcement
to this effect at the earliest practicable
time. The announcement shall include
the information required by paragraph
(b) of this section and shall be issued in
accordance with those procedures set
forth in paragraphs (c) and (d) of this
section that are practicable given the
available period of time.
(f) The subject matter of an announced meeting or the determination
of the Commission to open or close a
meeting or portions of a meeting to
public observation may be changed
only if:
(1) A majority of the Commissioners
determine by a recorded vote that
agency business so requires and that no
earlier announcement of the change
was possible,
(2) The Commission publicly announces the change and the vote of
each Commissioner upon such change
at the earliest practicable time.
(3) The announcement of the change
noted in paragraph (f)(2) of this section
is issued in accordance with those procedures set forth in paragraphs (c) and
(d) of this section that are practicable
given the available period of time.
(g) The time or place of an announced
meeting may be changed only if a public announcement of the change is
made at the earliest practicable time.
The announcement shall be issued in
accordance with those procedures set
forth in paragraphs (c) and (d) of this
section that are practicable given the
available period of time.
§ 9407.5 Closed meetings.
(a) A meeting or portions of a meeting may be closed and information pertaining to such meeting or portions of
a meeting may be withheld from the
public only if the Commission determines that such meeting or portions of
a meeting or the disclosure of such information is likely to:
(1) Disclose matters that are:
(i) Specifically authorized under criteria established by an Executive Order
to be kept secret in the interest of national defense or foreign policy, and

(ii) To be properly classified under
that Executive Order;
(2) Relate solely to the internal personnel rules and practices of the Commission;
(3) Disclose matters specifically exempted from disclosure by statute
(other than the Freedom of Information Act, 5 U.S.C. 552) provided that the
statute:
(i) Requires that the matters be withheld from the public in such a manner
as to leave no discretion on the issue,
or
(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;
(4) Disclose the trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;
(5) Involve either accusing any person of a crime or formally censuring
any person;
(6) Disclose information of a personal
nature, if disclosure would constitute a
clearly unwarranted invasion of personal privacy;
(7) Disclose either investigatory
records compiled for law enforcement
purposes or information which, if written, would be contained in such records
but only to the extent that the production of the records or information
would:
(i) Interfere with enforcement proceedings,
(ii) Deprive a person of a right to either a fair trial or an impartial adjudication,
(iii) Constitute an unwarranted invasion of personal privacy,
(iv) Disclose the identity of a confidential source or sources and, in the
case of a record compiled either by a
criminal law enforcement authority in
the course of a criminal investigation
or by an agency conducting a lawful
national security intelligence investigation, confidential information furnished only by the confidential source
or sources,
(v) Disclose investigative techniques
and procedures, or
(vi) Endanger the life or physical
safety of law enforcement personnel;
(8) Disclose information contained in
or related to examination, operating,
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or condition reports prepared by, on behalf of, or for the use of an agency responsible for the regulation or supervision of financial institutions;
(9) Disclose information the premature disclosure of which would be
likely to significantly frustrate implementation of a proposed action of the
Commission. This exception shall not
apply in any instance where the Commission has already disclosed to the
public the content or nature of the proposed action or where the Commission
is required by law to make such disclosure on its own initiative prior to taking final action on the proposal; or
(10) Specifically concern the issuance
of a subpoena by the Commission; or
the participation of the Commission in
a civil action or proceeding, an action
in a foreign court or international tribunal, or an arbitration; or the initiation, conduct, or disposition by the
Commission of a particular case of formal adjudication under the procedures
in 5 U.S.C. 554 or otherwise involving a
determination on the record after opportunity for a hearing.
(b) Before a meeting or portions of a
meeting may be closed to public observation, the Commission shall determine, notwithstanding the exemptions
set forth in paragraph (a) of this section, whether the public interest requires that the meeting or portions of
a meeting be open consistent with Federal law. The Commission may open a
meeting or portions of a meeting that
could be closed under paragraph (a) of
this section if the Commission finds it
to be in the public interest to do so and
the disclosure is not otherwise prohibited by Federal law.
§ 9407.6 Procedures for closing meetings.
(a) A meeting or portions of a meeting may be closed and information pertaining to a meeting or portions of a
meeting may be withheld under
§ 9407.5(a) only when a majority of the
members of the Commission vote to
take the action.
(b) A separate vote of the Commissioners shall be taken with respect to
each meeting or portion of a meeting
proposed to be closed and with respect
to information which is proposed to be
withheld. A single vote may be taken

with respect to a series of meetings or
portions of a meeting that are proposed
to be closed, so long as each meeting or
portion of a meeting in the series involves the same particular matter and
is scheduled to be held no more than 30
days after the initial meeting in the series. The vote of each participating
Commission member shall be recorded,
and no proxies shall be allowed.
(c) A person whose interests may be
directly affected by a portion of a
meeting may request in writing that
the Commission close that portion of
the meeting for any of the reasons referred to in § 9407.5(a)(5), (6), or (7) .
Upon the request of a Commissioner, a
recorded vote shall be taken whether
to close such meeting or a portion of a
meeting.
(d) Before the Commission may hold
a meeting that is closed, in whole or
part, a certification shall be obtained
from the General Counsel that, in his
or her opinion, the meeting may properly be closed. The certification shall
be in writing and shall state each applicable exemption provision from
§ 9407.5(a).
(e) Within one day of a vote taken
under this section, the Commission
shall make publicly available a written
copy of such vote reflecting the vote of
each Commissioner.
(f) In the case of the closure of a
meeting or portions thereof, the Commission shall make publicly available
within one day of the vote on such action a full written explanation of the
reasons for the closing with a list of all
persons expected to attend the meeting
and their affiliation.
§ 9407.7 Recordkeeping requirements.
(a) The Commission shall maintain
either a complete transcript or electronic recording of the proceedings of
each meeting.
(b) In the case of either a meeting or
portions of a meeting closed to the
public under § 9407.5(a)(8) or (10), the
Commission shall maintain a complete
transcript, an electronic recording, or
a set of minutes of the proceedings. If
minutes are maintained, they shall
fully and clearly describe all matters
discussed and shall provide a full and
accurate summary of any actions
taken and the reasons for which such
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actions were taken, including a description of the views expressed on any
item and a record reflecting the vote of
each Commissioner. All documents
considered in connection with any action shall be identified in the minutes.
(c) The transcript, electronic recording, or copy of the minutes of a meeting shall disclose the identity of each
speaker.
(d) The Commission shall maintain a
complete verbatim copy of the transcript, a complete electronic recording,
or a complete copy of the minutes of
the proceedings of each meeting for at
least two years, or for one year after
the conclusion of any Commission proceeding with respect to which the
meeting was held, whichever occurs
later.
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§ 9407.8 Public availability of records.
The Commission shall make available to the public the transcript, electronic recording, or minutes of a meeting, except for items of discussion or
testimony that relate to matters the
Commission has determined to contain
information that may be withheld
under § 9407.5(a). This information shall
be made available as soon as practicable after each meeting on the Commission’s Web site. Otherwise, requests
to receive or review transcripts, electronic recordings, or minutes of a
meeting should be addressed to the
Communications Director, U.S. Election Assistance Commission, 1225 New
York Avenue, Suite 1100, Washington,
DC 20005. Copies of a transcript, a transcription of the electronic recording, or
the minutes of a meeting (except for
items of discussion or testimony that
relate to matters withheld under
§ 9407.5) shall be furnished at cost to
any person upon written request pursuant to the requirements of 11 CFR part
9405.

PART 9409—TESTIMONY BY COMMISSION EMPLOYEES RELATING
TO OFFICIAL INFORMATION AND
PRODUCTION
OF
OFFICIAL
RECORDS
IN
LEGAL
PROCEEDINGS
Sec.
9409.1
9409.2

Purpose and scope.
Applicability.

9409.3 Definitions.
9409.4 Production or disclosure prohibited
unless approved by appropriate Commission official.
9409.5 Procedures for demand for testimony
or production of documents.
9409.6 Service of subpoenas or requests.
9409.7 Factors to be considered by the General Counsel.
9409.8 Processing demands or requests.
9409.9 Final determination.
9409.10 Restrictions that apply to testimony.
9409.11 Restrictions that apply to released
records.
9409.12 Procedure when a decision is not
made prior to the time a response is required.
9409.13 Procedures when the General Counsel directs an employee not to testify or
provide documents.
9409.14 Fees.
9409.15 Penalties.
AUTHORITY: 44 U.S.C. 3102.
SOURCE: 73 FR 54271, Sept. 18, 2008, unless
otherwise noted.

§ 9409.1

Purpose and scope.

(a) This part sets forth policies and
procedures you must follow when you
submit a demand or request to an employee of the United States Election
Assistance Commission to produce official records and information, or provide testimony relating to official information, in connection with a legal
proceeding. You must comply with
these requirements when you request
the release or disclosure of official
records and information.
(b) The Commission intends these
provisions to:
(1) Promote economy and efficiency
in its programs and operations;
(2) Minimize the possibility of involving the Commission in controversial
issues not related to its functions;
(3) Maintain the Commission’s impartiality among private litigants
where the Commission is not a named
party; and
(4) Protect sensitive, confidential information and the deliberative processes of the Commission.
(c) In providing for these requirements, the Commission does not waive
the sovereign immunity of the United
States.
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(d) This part is intended only to provide guidance for the internal operations of the Commission and to inform the public about Commission procedures concerning the service of process and responses to demands or requests. The procedures specified in this
part, or the failure of any Commission
employee to follow the procedures
specified in this part, are not intended
to create, do not create, and may not
be relied upon to create a right or benefit, substantive or procedural, enforceable at law by a party against the
United States.
§ 9409.2

Applicability.

(a) This part applies to demands and
requests to employees for factual or expert testimony relating to official information, or for production of official
records or information, in legal proceedings in which the Commission is
not a named party. However, it does
not apply to:
(1) Demands upon or requests for a
Commission employee to testify as to
facts or events that are unrelated to
his or her official duties or that are unrelated to the functions of the Commission;
(2) Demands upon or requests for a
former Commission employee to testify
as to matters in which the former employee was not directly or materially
involved while at the Commission;
(3) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552a; and
(4) Congressional demands and requests for testimony or records.
(b) [Reserved]
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§ 9409.3

Definitions.

As used in this part, the term—
Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.
Commission employee or employee
means:
(a) Any current or former officer or
employee of the Commission;
(b) Any other individual hired
through contractual agreement by or
on behalf of the Commission or who
has performed or is performing services

under an agreement for the Commission; and
(c) Any individual who served or is
serving in any consulting or advisory
capacity to the Commission, whether
formal or informal.
(d) This definition does not include
persons who are no longer employed by
the Commission and who are retained
or hired as expert witnesses or who
agree to testify about general matters,
matters available to the public, or
matters with which they had no specific involvement or responsibility during their employment with the Commission.
Demand means a subpoena, or an
order or other command of a court or
other competent authority, for the production, disclosure, or release of
records or for the appearance and testimony of a Commission employee that
is issued in a legal proceeding.
General Counsel means the General
Counsel of the Commission or a person
to whom the General Counsel has delegated authority under this part.
Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, administrative law judge, hearing officer, or
other body that conducts a legal or administrative proceeding. Legal proceeding includes all phases of litigation.
Records or official records and information means:
(a) All documents and materials that
are Commission records under the
Freedom of Information Act (5 U.S.C.
552);
(b) All other documents and materials contained in files of the Commission; and
(c) All other information or materials acquired by a Commission employee in the performance of his or her
official duties or because of his or her
official status.
Request means any informal request,
by whatever method, for the production of records and information or for
testimony that has not been ordered by
a court or other competent authority.
Testimony means any written or oral
statements, including depositions, answers to interrogatories, affidavits,
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declarations, interviews, and statements made by an individual in connection with a legal proceeding.
§ 9409.4 Production or disclosure prohibited unless approved by appropriate Commission official.
(a) No employee or former employee
of the Commission shall, in response to
a demand of a court or other authority,
produce a record or disclose any information relating to any record of the
Commission, or disclose any information or produce any material acquired
as part of the performance of his official duties or because of his official
status without the prior, written approval of the General Counsel of the
Commission.
(b) Any expert or opinion testimony
by a former employee of the Commission shall be excepted from the requirements of this part where the testimony
involves only general expertise gained
while employed at the Commission.
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§ 9409.5 Procedures for demand for
testimony or production of documents.
(a) A demand directed to the Commission for the testimony of a Commission employee or for the production of
documents shall be served in accordance with the Federal Rules of Civil
Procedure, Federal Rules of Criminal
Procedure, or applicable State procedures and shall be directed to the General Counsel, U.S. Election Assistance
Commission, 1225 New York Avenue,
NW., Suite 1100, Washington, DC 20005.
Acceptance of a demand shall not constitute an admission or waiver with respect to jurisdiction, propriety of service, improper venue, or any other defense in law or equity available under
the applicable laws or rules.
(b) If a subpoena is served on the
Commission or a Commission employee
before submitting a written request
and receiving a final determination,
the Commission will oppose the subpoena on grounds that the request was
not submitted in accordance with this
part.
(c) A written request must contain
the following information:
(1) The caption of the legal proceeding, docket number, name and address of the court or other authority

involved; and the procedural posture of
the legal proceeding.
(2) A copy of the complaint or equivalent document setting forth the assertions in the case and any other pleading or document necessary to show relevance;
(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;
(4) A statement as to how the need
for the information outweighs the need
to maintain any confidentiality of the
information and outweighs the burden
on the Commission to produce the
records or provide testimony;
(5) A statement indicating that the
information sought is not available
from another source, from other persons or entities, or from the testimony
of someone other than a Commission
employee, such as a retained expert;
(6) If testimony is requested, the intended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used in lieu of testimony;
(7) A description of all prior decisions, orders, or pending motions in the
case that bear upon the relevance of
the requested records or testimony;
(8) The name, address, and telephone
number of counsel to each party in the
case;
(9) An estimate of the amount of
time that the requester and other parties will require of each Commission
employee for time spent by the employee to prepare for testimony, in
travel, and for attendance in the legal
proceeding; and
(10) Whether travel by the Commission employee is required to provide
the testimony; or, in lieu of in-person
testimony, whether a deposition may
be taken at the employee’s duty station.
(d) The Commission reserves the
right to require additional information
to complete a request where appropriate.
(e) A request should be submitted at
least 45 days before the date that
records or testimony is required. Requests submitted in less than 45 days
before records or testimony is required
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must be accompanied by a written explanation stating the reasons for the
late request and the reasons for expedited processing.
(f) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to comply with a request.
(g) Notification to the General Counsel:
(1) Employees shall immediately
refer all inquiries and demands made
on the Commission to the General
Counsel.
(2) An employee who receives a subpoena shall immediately forward the
subpoena to the General Counsel. The
General Counsel will determine the
manner in which to respond to the subpoena.
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§ 9409.6 Service of subpoenas or requests.
Subpoenas or requests for official
records or information or testimony
must be served on the General Counsel,
U.S. Election Assistance Commission,
1225 New York Avenue, NW., Suite 1100,
Washington, DC 20005.
§ 9409.7 Factors to be considered by
the General Counsel.
The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relating to official information, or produce
official records and information, in response to a demand or request. Among
the relevant factors that the General
Counsel may consider in making this
decision are whether:
(a) The purposes of this part are met;
(b) Allowing such testimony or production of records would be necessary
to prevent a miscarriage of justice;
(c) The Commission has an interest
in the decision that may be rendered in
the legal proceeding;
(d) Allowing such testimony or production of records would assist or
hinder the Commission in performing
its statutory duties or use Commission
resources where responding to the demand or request will interfere with the
ability of Commission employees to do
their work;
(e) Allowing such testimony or production of records would be in the best

interest of the Commission or the
United States;
(f) The records or testimony can be
obtained from other sources;
(g) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;
(h) Disclosure would violate a statute, Executive order or regulation;
(i) Disclosure would reveal confidential, sensitive, or privileged information, trade secrets or similar, confidential commercial or financial information, otherwise protected information,
or information which would otherwise
be inappropriate for release;
(j) Disclosure would impede or interfere with an ongoing law enforcement
investigation or proceedings, or compromise constitutional rights;
(k) Disclosure would result in the
Commission appearing to favor one
litigant over another;
(l) Disclosure relates to documents
that were produced by another agency;
(m) A substantial Government interest is implicated;
(n) The demand or request is within
the authority of the party making it;
and
(o) The demand or request is sufficiently specific to be answered.
§ 9409.8 Processing
quests.

demands
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(a) After service of a demand or request to testify, the General Counsel
will review the demand or request and,
in accordance with the provisions of
this part, determine whether, or under
what conditions, to authorize the employee to testify on matters relating to
official information and/or produce official records and information.
(b) The Commission will process requests in the order in which they are
received. Absent exigent or unusual
circumstances, the Commission will respond within 45 days from the date a
request is received. The time for response will depend upon the scope of
the request.
(c) The General Counsel may grant a
waiver of any procedure described by
this part where a waiver is considered
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necessary to promote a significant interest of the Commission or the United
States or for other good cause.
§ 9409.9

Final determination.

The General Counsel will make the
final determination on demands and requests to employees for production of
official records and information or testimony. All final determinations are
within the sole discretion of the General Counsel. The General Counsel will
notify the requester and the court or
other authority of the final determination, the reasons for the grant or denial of the demand or request, and any
conditions that the General Counsel
may impose on the release of records or
information, or on the testimony of a
Commission employee.
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§ 9409.10 Restrictions that apply to testimony.
(a) The General Counsel may impose
conditions or restrictions on the testimony of Commission employees including, for example, limiting the areas of
testimony or requiring the requester
and other parties to the legal proceeding to agree that the transcript of
the testimony will be kept under seal
or will only be used or made available
in the particular legal proceeding for
which testimony was requested. The
General Counsel may also require a
copy of the transcript of testimony at
the requester’s expense.
(b) The Commission may offer the
employee’s written declaration in lieu
of testimony.
(c) If authorized to testify under this
part, an employee may testify as to
facts within his or her personal knowledge, but, unless specifically authorized to do so by the General Counsel,
the employee shall not:
(1) Disclose confidential or privileged
information; or
(2) For a current Commission employee, testify as an expert or opinion
witness with regard to any matter arising out of the employee’s official duties or the functions of the Commission
unless testimony is being given on behalf of the United States.

§ 9409.11 Restrictions that apply to released records.
(a) The General Counsel may impose
conditions or restrictions on the release of official records and information, including the requirement that
parties to the proceeding obtain a protective order or execute a confidentiality agreement to limit access and
any further disclosure. The terms of
the protective order or confidentiality
agreement must be acceptable to the
General Counsel. In cases where protective orders or confidentiality agreements have already been executed, the
Commission may condition the release
of official records and information on
an amendment to the existing protective order or confidentiality agreement.
(b) If the General Counsel so determines, original Commission records
may be presented for examination in
response to a demand or request, but
they are not to be presented as evidence or otherwise used in a manner by
which they could lose their identity as
official Commission records, nor are
they to be marked or altered. In lieu of
the original records, certified copies
will be presented for evidentiary purposes (see 28 U.S.C. 1733).
§ 9409.12 Procedure when a decision is
not made prior to the time a response is required.
If a response to a demand or request
is required before the General Counsel’s decision is received, a U.S. attorney or a Commission attorney designated for the purpose shall appear
with the employee or former employee
of the Commission upon whom the demand has been made and shall furnish
the court or other authority with a
copy of the regulations contained in
this part and inform the court or other
authority that the demand has been, or
is being, as the case may be, referred
for the prompt consideration of the appropriate Commission official and shall
respectfully request the court or authority to stay the demand pending receipt of the requested instructions.
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§ 9409.13 Procedures when the General Counsel directs an employee
not to testify or provide documents.
(a) If the General Counsel determines
that an employee or former employee
should not comply with a subpoena or
other request for testimony or the production of documents, the General
Counsel will so inform the employee
and the party who submitted the subpoena or made the request.
(b) If, despite the determination of
the General Counsel that testimony
should not be given and/or documents
not be produced, a court of competent
jurisdiction or other appropriate authority orders the employee or former
employee to testify and/or produce documents; the employee shall notify the
General Counsel of such order.
(1) If the General Counsel determines
that no further legal review of, or challenge to, the order will be sought, the
employee or former employee shall
comply with the order.
(2) If the General Counsel determines
to challenge the order, or that further
legal review is necessary, the employee
or former employee should not comply
with the order. Where necessary, the
employee should appear at the time
and place set forth in the subpoena. If
legal counsel cannot appear on behalf
of the employee, the employee should
produce a copy of this part and respectfully inform the legal tribunal that he/
she has been advised by counsel not to
provide the requested testimony and/or
produce documents. If the legal tribunal rules that the subpoena must be
complied with, the employee shall respectfully decline to comply, citing
this section and United States ex rel.
Touhy v. Ragen, 340 U.S. 462 (1951).
§ 9409.14 Fees.
(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable
estimate of the costs to the Commission.
(b) Fees for records. Requesters will
reimburse the Commission for the actual costs of time and resources spent
searching, reviewing and duplicating
records. Fees for producing records will
include fees for searching, reviewing,
and duplicating records, costs of attor-

ney time spent in reviewing the demand or request, and expenses generated by materials and equipment
used to search for, produce, and copy
the responsive information. The Commission will charge fees at the salary
rate(s) (basic pay plus 16 percent) of
employee time spent searching, reviewing, and duplicating records. Fees for
duplication will be the same as those
charged by the Commission for records
disclosed under the Freedom of Information Act (11 CFR 9405), except that
the Commission will charge for the actual costs for each page of duplication
and will not provide the first 100 pages
for free.
(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are prescribed, witness fees will be determined
based upon the rule of the Federal district court closest to the location
where the witness will appear. The fees
will include cost of time spent by the
witness to prepare for testimony, in
travel, and for attendance in the legal
proceeding.
(d) Payment of fees. Witness fees shall
be paid for current Commission employees and any records certification
fees by submitting to the General
Counsel a check or money order for the
appropriate amount made payable to
the Treasury of the United States. In
the case of testimony by former Commission employees, applicable fees
shall be paid directly to the former employee in accordance with 28 U.S.C.
1821 or other applicable statutes.
(e) Certification (authentication) of
copies of records. The Commission may
certify that records are true copies to
facilitate their use as evidence. To obtain certification a request for certified copies shall be made to the Commission at least 45 days before the date
the copies will be needed. The request
should be sent to the General Counsel,
U.S. Election Assistance Commission,
1225 New York Avenue, NW., Washington, DC 20005.
(f) Waiver or reduction of fees. The
General Counsel, in his or her sole discretion, may, upon a showing of reasonable cause, waive or reduce any fees
in connection with the testimony, production, or certification of records.

395

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00405

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

§ 9409.15

11 CFR Ch. II (1–1–10 Edition)

§ 9409.15 Penalties.
(a) An employee who discloses official records or information or gives
testimony relating to official information, except as expressly authorized by
the Commission or as ordered by a Federal court after the Commission has
had the opportunity to be heard, may
face the penalties provided in 18 U.S.C.
641 and other applicable laws. Former
Commission employees are subject to
the restrictions and penalties of 18
U.S.C. 207 and 216.
(b) A current Commission employee
who testifies or produces official
records and information in violation of
this part shall be subject to disciplinary action in addition to any penalties assessed under paragraph (a) of
this section.

PART 9410—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974
Sec.
9410.1 Purpose and scope.
9410.2 Definitions.
9410.3 Procedures for requests pertaining to
individual records in a record system.
9410.4 Times, places, and requirements for
identification of individuals making requests.
9410.5 Disclosure of requested information
to individuals.
9410.6 Request for correction or amendment
to record.
9410.7 Commission review of request for correction or amendment of record.
9410.8 Appeal of initial adverse determination on amendment or correction.
9410.9 Disclosure of record to person other
than the individual to whom it pertains.
9410.10 Fees.
9410.11 Penalties.
AUTHORITY: 5 U.S.C. 552a.
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SOURCE: 73 FR 54257, Sept. 18, 2008, unless
otherwise noted.

§ 9410.1 Purpose and scope.
(a) This part sets forth rules that inform the public as to what information
is maintained by the U.S. Election Assistance Commission about identifiable
individuals and that inform those identifiable individuals how they may gain
access to and correct or amend information about them.
(b) The regulations in this part carry
out the requirements of the Privacy
Act of 1974 (Pub. L. 93–579) and in par-

ticular 5 U.S.C. 552a as added by that
Act.
(c) The regulations in this part apply
only to records disclosed or requested
under the Privacy Act of 1974 and not
to requests for information made under
5 U.S.C. 552, the Freedom of Information Act, or requests for reports and
statements filed with the Election Assistance Commission which are public
records and available for inspection
and copying.
§ 9410.2 Definitions.
As used in this part, the term—
Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.
Commissioner means an individual appointed to the Commission by the
President and confirmed by the Senate
under section 203 of the Help America
Vote Act of 2002, 42 U.S.C. 15323.
Individual means a citizen of the
United States or an alien lawfully admitted for permanent residence.
Maintain includes maintain, collect,
use, or disseminate.
Record means any item, collection, or
grouping of information about an individual that is maintained by the Commission including, but not limited to,
his or her education, financial transactions, medical history, and criminal
or employment history and that contains his or her name or the identifying
number, symbol, or other identifying
information particularly assigned to
the individual, such as finger or voice
print or a photograph.
Systems of records means a group of
any records under the control of the
Commission from which information is
retrieved by the name of the individual
or by some identifying number, symbol, or other identifying information
particularly assigned to the individual.
§ 9410.3 Procedures for requests pertaining to individual records in a
record system.
(a) Any individual may request the
Commission to inform him or her
whether a particular record system
named by the individual contains a
record pertaining to him or her. The
request may be made in person or in
writing at the location of the record
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system and to the person specified in
the notice describing that record system.
(b) An individual, who believes that
the Commission maintains records pertaining to him or her but cannot determine which record system contains
those records, may request assistance
by mail or in person from the Executive Director, U.S. Election Assistance
Commission, 1225 New York Avenue,
Suite 1100, Washington, DC 20005 during
the hours of 9 a.m. to 5:30 p.m.
(c) Requests under paragraphs (a) or
(b) of this section shall be acknowledged by the Commission within 15
working days from the date of receipt
of the request. If the Commission is unable to locate the information requested under paragraphs (a) or (b) of
this section, it shall so notify the individual within 15 working days after receipt of the request. The notification
may request additional information to
assist the Commission in locating the
record, or it may advise the individual
that no record or document exists
about that individual.
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§ 9410.4 Times, places, and requirements for identification of individuals making requests.
(a) After being informed by the Commission that a record system contains
a record pertaining to him or her, an
individual may request that the Commission disclose that record in the
manner described in this section. Each
request for the disclosure of a record or
a copy of a record it shall be made in
person or by written correspondence to
the U.S. Election Assistance Commission, 1225 New York Avenue, Suite 1100,
Washington, DC 20005 and to the person
identified in the notice describing the
systems of records. Requests can also
be made by specifically authorized
agents or by parents or guardians of individuals.
(b) Each individual requesting the
disclosure of a record or copy of a
record shall furnish the following information with his or her request:
(1) The name of the record system
containing the record;
(2) Proof as described in paragraph (c)
of this section that he or she is the individual to whom the requested record
relates; and

(3) Any other information required
by the notice describing the record system.
(c) Proof of identity as required by
paragraph (b)(2) of this section shall be
provided as described in paragraphs
(c)(1) and (c)(2) of this section. Requests made by an agent, parent, or
guardian shall be in accordance with
the procedures described in § 9410.9.
(1) Requests made in writing shall include a statement affirming the individual’s identity, signed by the individual and either notarized or witnessed by two persons (including witnesses’ addresses). If the individual appears before a notary, he or she shall
submit adequate proof of identification
in the form of a driver’s license, birth
certificate, passport, or other identification acceptable to the notary. If
the statement is witnessed, it shall include a sentence above the witnesses’
signatures that they personally know
the individual or that the individual
has submitted proof of his or her identification to their satisfaction. In cases
involving records of extreme sensitivity, the Commission may determine
that the identification is not adequate
and may request the individual to submit additional proof of identification.
(2) If the request is made in person,
the requester shall submit proof of
identification similar to that described
in paragraph (c)(1) of this section, acceptable to the Commission.
§ 9410.5 Disclosure of requested information to individuals.
(a) Upon submission of proof of identification as required by § 9410.4, the
Commission shall allow the individual
to see and/or obtain a copy of the requested record or shall send a copy of
the record to the individual by registered mail. If the individual requests
to see the record, the Commission may
make the record available either at the
location where the record is maintained or at a place more suitable to
the requestor, if possible. The record
shall be made available as soon as possible, but in no event later than 15
working days after proof of identification. The individual may have a person
or persons of his or her own choosing
accompany him or her when the record
is disclosed.
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(b) The Commission must furnish
each record requested by an individual
under this part in a form intelligible to
that individual.
(c) If the Commission denies access
to a record to an individual, he or she
shall be advised of the reason for the
denial and advised of the right to judicial review.
(d) Upon request, an individual will
be provided access to the accounting of
disclosures from his or her record
under the same procedures as provided
above and in § 9410.4.
§ 9410.6 Request for correction
amendment to record.

or
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(a) Any individual who has reviewed
a record pertaining to him or her that
was furnished under this part may request that the Commission correct or
amend all or any part of that record.
(b) Each individual requesting a correction or amendment shall send or
provide in person the written request
to the Commission through the person
who furnished the record.
(c) Each request for a correction or
amendment of a record shall contain
the following information:
(1) The name of the individual requesting the correction or amendment;
(2) The name of the system of records
in which the record sought to be
amended is maintained;
(3) The location of the system of
records from which the individual
record was obtained;
(4) A copy of the record sought to be
amended or corrected or a sufficiently
detailed description of that record;
(5) A statement of the material in the
record that the individual desires to
correct or amend; and
(6) A statement of the basis for the
requested correction or amendment including any material that the individual can furnish to substantiate the
reasons for the correction or amendment sought.
§ 9410.7 Commission review of request
for correction or amendment of
record.
(a) The Commission shall, not later
than 10 working days after the receipt
of the request for a correction or
amendment of a record under § 9410.6,
acknowledge receipt of the request and

inform the individual whether additional information is required before
the correction or amendment can be
considered.
(b) If no additional information is required, within 10 working days from receipt of the request, the Commission
shall either make the requested correction or amendment or notify the individual of its refusal to do so, including
in the notification the reasons for the
refusal and the appeal procedures provided in § 9410.8.
(c) The Commission shall make each
requested correction or amendment to
a record if that correction or amendment will negate inaccurate, irrelevant, untimely, or incomplete information in the record.
(d) The Commission shall inform
prior recipients of a record of any
amendment or correction or notation
of dispute of the individual’s record if
an accounting of the disclosure was
made. The individual may request a
list of prior recipients if an accounting
of the disclosure was made.
§ 9410.8 Appeal of initial adverse determination on amendment or correction.
(a) Any individual whose request for
a correction or amendment has been
denied in whole or in part may appeal
that decision to the Commissioners no
later than 180 days after the adverse
decision is rendered.
(b) The appeal shall be in writing and
shall contain the following information:
(1) The name of the individual making the appeal;
(2) Identification of the record sought
to be amended;
(3) The record system in which that
record is contained;
(4) A short statement describing the
amendment sought; and
(5) The name and location of the
Commission official who initially denied the correction or amendment.
(c) Not later than 30 working days
after the date on which the Commission receives the appeal, the Commissioners shall complete their review of
the appeal and make a final decision
thereon. However, for good cause
shown, the Commissioners may extend
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that 30-day period. If the Commissioners extend the period, the individual requesting the review shall be
promptly notified of the extension and
the anticipated date of a decision.
(d) After review of an appeal, the
Commission shall send a written notice
to the requestor containing the following information:
(1) The decision and, if the denial is
upheld, the reasons for the decision;
(2) The right of the requestor to institute a civil action in a Federal District Court for judicial review of the
decision; and
(3) The right of the requestor to file
with the Commission a concise statement setting forth the reasons for his
or her disagreement with the Commission’s denial of the correction or
amendment. The Commission shall
make this statement available to any
person to whom the record is later disclosed, together with a brief statement,
if appropriate, of the Commission’s
reasons for denying the requested correction or amendment. The Commission shall also send a copy of the statement to prior recipients of the individual’s record if an accounting of the disclosures was made.

(c) An individual to whom a record is
to be disclosed in person under this
part may have a person or persons of
his or her own choosing accompany
him or her when the record is disclosed.

§ 9410.9 Disclosure of record to person
other than the individual to whom
it pertains.

Any person who makes a false statement in connection with any request
for a record or an amendment or correction thereto under this part is subject to the penalties prescribed in 18
U.S.C. 494 and 495 and 5 U.S.C. 552a
(i)(3).

(a) Any individual who desires to
have a record covered by this part disclosed to or mailed to another person
may designate such person and authorize the person to act as his or her agent
for that specific purpose. The authorization shall be in writing, signed by
the individual, and notarized or witnessed as provided in § 9410.4(c).
(b) The parent of any minor individual or the legal guardian of any individual who has been declared by a
court of competent jurisdiction to be
incompetent due to physical or mental
incapacity or age may act on behalf of
that individual in any matter covered
by this part. A parent or guardian who
desires to act on behalf of such an individual shall present suitable evidence
of parentage or guardianship, by birth
certificate, certified copy of a court
order, or similar documents, and proof
of the individual’s identity in a form
that complies with § 9410.4(c).

§ 9410.10

Fees.

(a) The Commission shall not charge
an individual for the cost of making a
search for a record or the cost of reviewing the record. When the Commission makes a copy of a record as a necessary part of the process of disclosing
the record to an individual, the Commission shall not charge the individual
for the cost of making that copy. When
the Commission makes a copy of a
record in response to a request from an
individual,
the
Commission
may
charge the individual for the reasonable cost of making the copy.
(b) If an individual requests that the
Commission furnish a copy of the
record, the Commission shall charge
the individual for the cost of making
the copy. The fee that the Commission
has established for making a copy is
fifteen (15) cents per page.
§ 9410.11

Penalties.

PART 9411—STANDARDS OF
CONDUCT
AUTHORITY: 5 CFR parts 2634 through 2638;
5 CFR part 2641; 5 CFR parts 734 and 735.
SOURCE: 73 FR 54275, Sept. 18, 2008, unless
otherwise noted.

§ 9411.1 Cross-reference to executive
branch-wide regulations.
(a) Employees of the U.S. Election
Assistance Commission are subject to
the following standards of conduct and
ethical requirements:
(1) Executive Branch Financial Disclosure, Qualified Trusts, and Certificates of Divestiture as provided in 5
CFR part 2634;
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(2) Standards of Ethical Conduct for
Employees of the Executive Branch as
provided in 5 CFR part 2635;
(3) Limitations on Outside Earned Income, Employment and Affiliations for
Certain Noncareer Employees as provided in 5 CFR part 2636;
(4) Regulations Concerning Post-Employment Conflict of Interest as provided in 5 CFR part 2637;
(5) Interpretation, Exemptions and
Waiver Guidance Concerning 18 U.S.C.
208 (Acts Affecting a Personal Financial Interest) as provided in 5 CFR part
2638;
(6) Post-Employment Conflict of Interest Restrictions as provided in 5
CFR part 2641;
(7) Political Activities of Federal
Employees as provided in 5 CFR part
734; and
(8) Employee Responsibilities and
Conduct as provided in 5 CFR part 735.
(b) For purposes of this part, employee shall have the definition given
to it by each standard of conduct or
ethical requirement in paragraph (a) of
this section.

PART 9420—NONDISCRIMINATION
ON THE BASIS OF HANDICAP IN
PROGRAMS OR ACTIVITIES CONDUCTED BY THE U.S. ELECTION
ASSISTANCE COMMISSION
Sec.
9420.1 Purpose and scope.
9420.2 Definitions.
9420.3 General prohibitions against discrimination.
9420.4 Program accessibility: Discrimination prohibited.
9420.5 Program accessibility: Existing facilities.
9420.6 Program accessibility: New construction and alterations.
9420.7 Communications.
9420.8 Compliance procedures.
AUTHORITY: 29 U.S.C. 794.

cprice-sewell on DSKHWCL6B1PROD with CFR

SOURCE: 73 FR 54275, Sept. 18, 2008, unless
otherwise noted.

§ 9420.1 Purpose and scope.
This part sets forth the nondiscrimination policy of the U.S. Election Assistance Commission to prohibit
discrimination on the basis of handicap
in programs or activities conducted by
the Commission.

§ 9420.2

Definitions.

As used in this part, the term—
Auxillary aids means services, including attendant services, or devices that
enable handicapped persons, including
those with impaired sensory, manual,
or speaking skills to have an equal opportunity to participate in, and enjoy
the benefits of, programs or activities
conducted by the Commission. For example, auxiliary aids useful for disabled persons with impaired vision include readers, brailled materials, audio
recordings, telecommunications devices and other similar services and devices. Auxiliary aids useful for disabled
persons with impaired hearing include
telephone handset amplifiers, telephones compatible with hearing aids,
telecommunication devices for deaf
persons
(TDDs),
interpreters,
notetakers, written materials, and
other similar services and devices.
Commission means the U.S. Election
Assistance Commission, established by
the Help America Vote Act of 2002, 42
U.S.C. 15301 et seq.
Complete complaint means a written
statement that contains the complainant’s name and address and describes
the complaintant’s name and address
and describes the Commission’s actions
in sufficient detail to inform the Commission of the nature and date of the
alleged violation of section 504, as defined in this part. It shall be signed by
the complainant or by someone authorized to do so on his or her behalf. Complaints filed on behalf of classes or
third parties shall describe or identify
(by name if possible) the alleged victims of discrimination.
Facility means all or any portion of
buildings,
structures,
equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property whether
owned, leased or used on some other
basis by the Commission.
Handicapped person means any person
who has a physical or mental impairment that substantially limits one or
more major life activities, has a record
of such impairment, or is regarded as
having such impairment. As used in
this definition, the phrase:
(1) Physical or mental impairment includes:
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(i) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one of more of
the following body systems: Neurological; musculoskeletal; special sense
organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and
lymphatic; skin; and endocrine; or
(ii) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’’ includes, but is
not limited to, such diseases and conditions as orthopedic; visual, speech, and
hearing impairments; cerebral palsy;
epilepsy; muscular dystrophy; multiple
sclerosis; cancer; heart disease; diabetes; mental retardation; emotional illness; and drug addition and alcoholism.
(2) Major life activities include functions such as caring for one’s self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.
(3) Has a record of such an impairment
means has a history of or has been
misclassified as having a mental or
physical impairment that substantially
limits one or more major life activities.
(4) Is regarded as having an impairment
means:
(i) Has a physical or mental impairment that does not substantially limit
major life activities, but is treated by
the Commission as constituting such a
limitation;
(ii) Has a physical or mental impairment that substantially limits major
life activities only as a result of the attitudes of others toward the impairment; or
(iii) Has none of the impairments defined in paragraph (1) of this definition,
but is treated by the Commission as
having an impairment.
Qualified handicapped person means
(1) with respect to any Commission
program or activity under which a person is required to perform services or
to achieve a level of accomplishment, a
handicapped person who, with reasonable accommodation, meets the essential eligibility requirements and who
can achieve the purpose of the program
or activity; and

(2) With respect to any other program or activity, a handicapped person
who meets essential eligibility requirements for participation in, or receipt of
benefits from, that program or activity.
Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93–
112, 87 Stat. 394), as amended by the Rehabilitation Act Amendments of 1974
(Pub. L. 93–516, 88 Stat. 1617) and the
Rehabilitation, Comprehensive Services, and Developmental Disabilities
Act of 1978 (Pub. L. 95–602, 92 Stat.
2955). As used in this part, section 504
applies only to programs or activities
conducted by the Commission and not
to any federally assisted programs or
activities that it administers.
§ 9420.3 General prohibitions against
discrimination.
(a) No qualified handicapped person
shall, on the basis of handicap, be excluded from participation in, be denied
the benefits of, or otherwise be subjected to discrimination under any program or activity conducted by the
Commission.
(b)(1) The Commission, in providing
any aid, benefit, or service, may not,
directly or through contractual, licensing, or other arrangement, on the basis
of handicap—
(i) Deny a qualified handicapped person the opportunity to participate in
or benefit from the aid, benefit, or
service;
(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that afforded others;
(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;
(iv) Provide different or separate
aids, benefits, or services to handicapped persons or to any class of handicapped persons than is provided to others unless such action is necessary to
provide qualified handicapped persons
with aids, benefits, or services that are
as effective as those provided to others;

401

VerDate Nov<24>2008

14:31 Feb 24, 2010

Jkt 220034

PO 00000

Frm 00411

Fmt 8010

Sfmt 8010

Y:\SGML\220034.XXX

220034

cprice-sewell on DSKHWCL6B1PROD with CFR

§ 9420.4

11 CFR Ch. II (1–1–10 Edition)

(v) Deny a qualified handicapped person the opportunity to participate as a
member of planning or advisory boards;
or
(vi) Otherwise limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiving aid, benefit, or service.
(2) The Commission may not deny a
qualified handicapped person the opportunity to participate in programs or
activities that are not separate or different, despite the existence of permissibly separate or different programs or
activities.
(3) The Commission may not, directly
or through contractual or other arrangements, utilize criteria or methods
of administration the purpose or effect
of which would—
(i) Subject qualified handicapped persons to discrimination on the basis of
handicap; or
(ii) Defeat or substantially impair accomplishment of the objectives of a
program or activity with respect to
handicapped persons.
(4) The Commission may not, in determining the site or location of a facility, make selections the purpose or
effect of which would—
(i) Exclude handicapped persons
from, deny them the benefits of, or otherwise subject them to discrimination
under any program or activity conducted by the Commission; or
(ii) Defeat or substantially impair
the accomplishment of objectives of a
program or activity with respect to
handicapped persons.
(5) The Commission, in selection of
procurement contractors, may not use
criteria that subject qualified handicapped persons to discrimination on
the basis of handicap.
(6) The Commission may not administer a certification program in a manner that subjects qualified handicapped
persons to discrimination on the basis
of handicap, nor may the Commission
establish requirements for the programs or activities of certified entities
that subject qualified handicapped persons to discrimination on the basis of
handicap. The programs or activities of
entities that are certified by the Commission are not, themselves, covered
by this part.

(c) The exclusion of non-handicapped
persons from the benefits of a program
limited by Federal statute or Executive Order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Executive Order to a different class of handicapped persons is not prohibited by
this part.
(d) The Commission will administer
programs and activities in the most integrated setting appropriate to the
needs of qualified handicapped persons.
§ 9420.4 Program accessibility:
crimination prohibited.

Except as otherwise provided in 11
CFR 9420.6 and 11 CFR 9420.7, no qualified handicapped person shall be denied
the benefits of, be excluded from participation in, or otherwise be subjected
to discrimination under any program
or activity conducted by the Commission because its facilities are inaccessible to or unusable by handicapped
persons.
§ 9420.5 Program accessibility: Existing facilities.
(a) General. The Commission will operate each program or activity so that
the program or activity, when viewed
in its entirety, is readily accessible to
and usable by handicapped persons.
This paragraph does not—
(1) Necessarily require the Commission to make each of its existing facilities accessible to and usable by handicapped persons;
(2) Require the Commission to take
any action that it can demonstrate
would result in a fundamental alteration in the nature of a program or activity or in undue financial and administrative burdens. The Commission has
the burden of proving that compliance
with 11 CFR 9420.6(a) would result in
such alterations or burdens. The decision that compliance would result in
such alteration or burdens must be
made by the Commission after considering all agency resources available for
use in the funding and operation of the
conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
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that conclusion. If an action would result in such an alteration or such burdens, the Commission will take any
other action that would not result in
such an alteration or such a burden but
would nevertheless ensure that handicapped person receive the benefits and
services of the program or activity.
(b) Methods. The Commission may
comply with the requirements of this
section through such means as redesign
of equipment, reassignment of services
to accessible buildings, assignment of
aides to beneficiaries, home visits, delivery of services at alternate accessible sites, alteration of existing facilities and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily accessible to and usable by handicapped
persons. The Commission is not required to make structural changes in
existing facilities where other methods
are effective in achieving compliance
with this section. The Commission, in
making alterations to existing buildings will meet accessibility requirements to the extent compelled by the
Architectural Barriers Act of 1968, as
amended, 42 U.S.C. 4151–4157, and any
regulations implementing it. In choosing among available methods for meeting the requirements of this section,
the Commission will give priority to
those methods that offer programs and
activities to qualified handicapped persons in the most integrated setting appropriate.
(c) Time period for compliance. The
Commission shall comply with the obligations established under this section
within sixty days of the effective date
of this part except that where structural changes in facilities are undertaken, such changes will be made within three years of the effective date of
this part, but in any event as expeditiously as possible.
(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program accessibility, the Commission will develop,
within six months of the effective date
of this part, a transition plan setting
forth the steps necessary to complete
such changes. The plan will be developed with the assistance of interested
persons, including handicapped persons

and organizations representing handicapped persons. A copy of the transition plan will be made available for
public inspection. The plan will, at a
minimum—
(1) Identify physical obstacles in the
Commission’s facilities that limit the
accessibility of its programs or activities to handicapped persons;
(2) Describe in detail the methods
that will be used to make the facilities
accessible;
(3) Specify the schedule for taking
the steps necessary to achieve compliance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the transition period;
(4) Indicate the official responsible
for implementation of the plan; and
(5) Identify the person or groups with
whose assistance the plan was prepared.
§ 9420.6 Program accessibility:
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the Commission shall be designed, constructed, or
altered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act, 42 U.S.C. 4151–4157 apply to buildings covered by this section.
§ 9420.7

Communications.

(a) The Commission will take appropriate steps to ensure effective communication with applicants, participants,
personnel of other Federal entities, and
members of the public.
(1) The commission will furnish appropriate auxiliary aids when necessary to afford a handicapped person
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Commission.
(i) In determining what type of auxiliary aid is necessary, the Commission
will give primary consideration to the
requests of the handicapped person.
(ii) Where the Commission communicates with applicants and beneficiaries by telephone, telecommunication devices for deaf persons (TDDs)
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or equally effective telecommunication
systems will be used.
(b) The Commission will ensure that
interested persons, including persons
with impaired vision or hearing can obtain information as to the existence
and location of accessible services, activities, and facilities.
(c) To the extent that the Commission controls signage at its facilities,
the Commission will provide signage at
a primary entrance to each of its inaccessible facilities, directing users to a
location at which they can obtain information about accessible facilities.
To the extent practicable, the international symbol for accessibility shall
be used at each primary entrance of an
accessible facility.
(d) The Commission will take appropriate steps to provide handicapped
persons with information regarding
their section 504 rights under the Commission’s programs or activities.
(e) This section does not require the
Commission to take any action that it
can demonstrate would result in a fundamental alteration in the nature of a
program or activity or in undue financial and administrative burdens. The
Commission has the burden of proving
that compliance with this section
would result in such alterations or burdens. The decision that compliance
would result in such alteration or burdens must be made by the Commission
after considering all agency resources
available for use in the funding and operation of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
required to comply with this section
would result in such an alteration or
such burdens, the Commission will
take any other action that would not
result in such an alteration or such a
burden but would nevertheless ensure
that, to the maximum extent possible,
handicapped persons receive the benefits and services of the program or activity.
§ 9420.8

Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs or

activities conducted by the Commission.
(b) The Commission will process complaints alleging violations of section
504 with respect to employment according to the procedures established in 29
CFR 1614.101 et seq. pursuant to section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791).
(c) Responsibility for implementation and operation of this section shall
be vested in the Rehabilitation Act Officer.
(d)(1) Requirement to file complaint
with the Rehabilitation Act Officer.
(i) Any person who believes that he
or she or any specific class of persons
of which he or she is a member has
been subjected to discrimination prohibited by this part may file a complaint with the Rehabilitation Act Officer.
(ii) Any person who believes that a
denial of his or her services will result
or has resulted in discrimination prohibited by this part may file a complaint with the Rehabilitation Act Officer.
(2) Timing of filing of complaint. All
complete complaints must be filed
within 180 days of the alleged act of
discrimination. The Commission may
extend this period for good cause.
(3) Complaints filed under this part
shall be addressed to the Rehabilitation Act Officer, U.S. Election Assistance Commission, 1225 New York Avenue, NW., Suite 1100, Washington, DC
20005.
(e) The Commission will notify the
Architectural and Transportation Barriers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is subject to the Architectural Barriers Act of 1968, as amended (42 U.S.C. 4151–4157), or section 502 of
the Rehabilitation Act of 1973, as
amended (29 U.S.C. 792), are not readily
accessible and usable to handicapped
persons.
(f) Review of complaints—(1) The Commission will accept and investigate a
complete complaint that is filed in accordance with paragraph (d) of this section and over which it has jurisdiction.
The Rehabilitation Act Officer will notify the complainant and the respondent of receipt and acceptance of the
complaint.
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(2) If the Rehabilitation Act Officer
receives a complaint that is not complete, he or she will notify the complainant within 30 days of receipt of
the incomplete complaint, that additional information is needed. If the
complainant fails to complete the complaint within 30 days of receipt of this
notice, the Rehabilitation Act Officer
will dismiss the complaint without
prejudice.
(3) If the Rehabilitation Act Officer
receives a complaint over which the
Commission does not have jurisdiction,
the Commission will promptly notify
the complainant and will make reasonable efforts to refer the complaint to
the appropriate government entity.
(g) Within 180 days of receipt of a
complete complaint for which it has jurisdiction, the Commission will notify
the complainant of the results of the
investigation in a letter containing—
(1) Findings of fact and conclusions
of law.
(2) A description of a remedy for each
violation found; and
(3) A notice of the right to appeal.
(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Commission of a
letter required by § 9420.9(g). The Commission may extend this time for good
cause.
(i) Timely appeals to the Commission
shall be addressed to the Rehabilitation Act Officer, U.S. Election Assistance Commission, 1225 New York Avenue, NW., Suite 1100, Washington, DC
20005.
(j) The Commission will notify the
complainant of the results of the appeal within 60 days of the receipt of the
request. If the Commission determines
it needs additional information from
the complainant, it shall have 60 days
from the date it receives the additional
information to make its determination
on the appeal.
(k) The Commission may extend the
time limits in paragraphs (g) and (j) of
this section for good cause.
(l) The Commission may delegate its
authority for conducting complaint investigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated.

PART
9428—NATIONAL
VOTER
REGISTRATION ACT (42 U.S.C.
1973gg–1 et seq.)
Subpart A—General Provisions
Sec.
9428.1
9428.2

Purpose & scope.
Definitions.

Subpart B—National Mail Voter Registration
Form
9428.3 General Information.
9428.4 Contents.
9428.5 Format.
9428.6 Chief state election official.

Subpart C—Recordkeeping and Reporting
9428.7

Contents of reports from the states.

AUTHORITY: 42 U.S.C. 1973gg–1 et seq., 15532
SOURCE: 59 FR 32323, June 23, 1994, unless
otherwise noted. Redesignated at 74 FR 37520,
July 29, 2009.

Subpart A—General Provisions
§ 9428.1

Purpose & scope.

The regulations in this part implement the responsibilities delegated to
the Commission under Section 9 of the
National Voter Registration Act of
1993, Public Law 103–31, 97 Stat. 77, 42
U.S.C. 1973gg–1 et seq. (‘‘NVRA’’). They
describe the format and contents of the
national mail voter registration form
and the information that will be required from the states for inclusion in
the Commission’s biennial report to
Congress.
§ 9428.2

Definitions.

As used in this part:
(a) Form means the national mail
voter registration application form,
which includes the registration application, accompanying general instructions for completing the application,
and state-specific instructions.
(b) Chief state election official means
the designated state officer or employee responsible for the coordination
of state responsibilities under 42 U.S.C.
1973gg–8.
(c) Active voters means all registered
voters except those who have been sent
but have not responded to a confirmation mailing sent in accordance with 42
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U.S.C. 1973gg–6(d) and have not since
offered to vote.
(d) Inactive voters means registrants
who have been sent but have not responded to a confirmation mailing sent
in accordance with 42 U.S.C. 1973gg–6(d)
and have not since offered to vote.
(e) Duplicate registration application
means an offer to register by a person
already registered to vote at the same
address, under the same name, and
(where applicable) in the same political
party.
(f) State means a state of the United
States and the District of Columbia
not exempt from coverage under 42
U.S.C. 1973gg–2(b).
(g) Closed primary state means a state
that requires party registration as a
precondition to vote for partisan races
in primary elections or for other nominating procedures.

Subpart B—National Mail Voter
Registration Form
§ 9428.3

General information.

(a) The national mail voter registration form shall consist of three components: An application, which shall contain appropriate fields for the applicant to provide all of the information
required or requested under 11 CFR
9428.4; general instructions for completing the application; and accompanying state-specific instructions.
(b) The state-specific instructions
shall contain the following information
for each state, arranged by state: the
address where the application should
be mailed and information regarding
the state’s specific voter eligibility and
registration requirements.
(c) States shall accept, use, and make
available the form described in this
section.

cprice-sewell on DSKHWCL6B1PROD with CFR

[59 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009]

§ 9428.4 Contents.
(a) Information about the applicant.
The application shall provide appropriate fields for the applicant’s:
(1) Last, first, and middle name, any
suffix, and (optional) any prefix;
(2) Address where the applicant lives
including: street number and street
name, or rural route with a box num-

ber; apartment or unit number; city,
town, or village name; state; and zip
code; with instructions to draw a locational map if the applicant lives in a
rural district or has a non-traditional
residence, and directions not to use a
post office box or rural route without a
box number;
(3) Mailing address if different from
the address where the applicant lives,
such as a post office box, rural route
without a box number, or other street
address; city, town, or village name;
state; and zip code;
(4) Month, day, and year of birth;
(5) Telephone number (optional); and
(6) Voter identification number as required or requested by the applicant’s
state of residence for election administration purposes.
(i) The application shall direct the
applicant to consult the accompanying
state-specific instructions to determine what type of voter identification
number, if any, is required or requested
by the applicant’s state.
(ii) For each state that requires the
applicant’s full social security number
as its voter identification number, the
state’s Privacy Act notice required at
11 CFR 9428.6(c) shall be reprinted with
the instructions for that state.
(7) Political party preference, for an
applicant in a closed primary state.
(i) The application shall direct the
applicant to consult the accompanying
state-specific instructions to determine if the applicant’s state is a closed
primary state.
(ii) The accompanying instructions
shall state that if the applicant is registering in a state that requires the
declaration of party affiliation, then
failure to indicate a political party
preference, indicating ‘‘none’’, or selecting a party that is not recognized
under state law may prevent the applicant from voting in partisan races in
primary elections and participating in
political party caucuses or conventions, but will not bar an applicant
from voting in other elections.
(8) Race/ethnicity, if applicable for
the applicant’s state of residence. The
application shall direct the applicant
to consult the state-specific instructions to determine whether race/ethnicity is required or requested by the
applicant’s state.
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Election Assistance Commission

§ 9428.6

(b) Additional information required by
the Act. (42 U.S.C. 1973gg–7(b) (2) and
(4)). The form shall also:
(1) Specify each eligibility requirement (including citizenship). The application shall list U.S. Citizenship as a
universal eligibility requirement and
include a statement that incorporates
by reference each state’s specific additional eligibility requirements (including any special pledges) as set forth in
the accompany state instructions;
(2) Contain an attestation on the application that the applicant, to the
best of his or her knowledge and belief,
meets each of his or her state’s specific
eligibility requirements;
(3) Provide a field on the application
for the signature of the applicant,
under penalty of perjury, and the date
of the applicant’s signature;
(4) Inform an applicant on the application of the penalties provided by law
for submitting a false voter registration application;
(5) Provide a field on the application
for the name, address, and (optional)
telephone number of the person who assisted the applicant in completing the
form if the applicant is unable to sign
the application without assistance;
(6) State that if an applicant declines
to register to vote, the fact that the
applicant has declined to register will
remain confidential and will be used
only for voter registration purposes;
and
(7) State that if an applicant does
register to vote, the office at which the
applicant submits a voter registration
application will remain confidential
and will be used only for voter registration purposes.
(c) Other information. The form will, if
appropriate, require an applicant’s
former address or former name or request a drawing of the area where the
applicant lives in relation to local
landmarks.
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[59 FR 32323, June 23, 1994; 59 FR 40639, Aug.
9, 1994. Redesignated and amended at 74 FR
35720, July 29, 2009]

§ 9428.5 Format.
(a) The application shall conform to
the technical specifications described
in the Commission’s National Mail
Voter Registration Form Technical
Specifications.

(b) Size. The application shall consist
of a 5″ by 8″ application card of sufficient stock and weight to satisfy postal
regulations. The application card shall
be attached by a perforated fold to another 5″ by 8″ card that contains space
for the information set forth at 11 CFR
9428.4(c).
(c) Layout. (1) The application shall
be sealable.
(2) The outside of the application
shall contain an appropriate number of
address lines to be completed by the
applicant using the state information
provided.
(3) Both sides of the application card
shall contain space designated ‘‘For Official Use Only.’’
(d) Color. The application shall be of
ink and paper colors of sufficient contrast to permit for optical scanning capabilities.
(e) Signature field. The application
shall contain a signature field in lieu of
a signature line.
(f) Type size. (1) All print on the form
shall be of the largest practicable type
size.
(2) The requirements on the form
specified in 11 CFR 9428.4(b)(1), (6), and
(7) shall be in print identical to that
used in the attestation portion of the
application required by 11 CFR
9428.4(b)(2).
[59 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009]

§ 9428.6

Chief state election official.

(a) Each chief state election official
shall certify to the Commission within
30 days after July 25, 1994:
(1) All voter registration eligibility
requirements of that state and their
corresponding state constitution or
statutory citations, including but not
limited to the specific state requirements, if any, relating to minimum
age, length of residence, reasons to disenfranchise such as criminal conviction or mental incompetence, and
whether the state is a closed primary
state.
(2) Any voter identification number
that the state requires or requests; and
(3) Whether the state requires or requests a declaration of race/ethnicity;
(4) The state’s deadline for accepting
voter registration applications; and
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§ 9428.7

11 CFR Ch. II (1–1–10 Edition)

(5) The state election office address
where the application shall be mailed.
(b) If a state, in accordance with 11
CFR 9428.4(a)(2), requires the applicant’s full social security number, the
chief state election official shall provide the Commission with the text of
the state’s privacy statement required
under the Privacy Act of 1974 (5 U.S.C.
552a note).
(c) Each chief state election official
shall notify the Commission, in writing, within 30 days of any change to the
state’s voter eligibility requirements
or other information reported under
this section.
[59 FR 32323, June 23, 1994. Redesignated and
amended at 74 FR 35720, July 29, 2009]
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Subpart C—Recordkeeping and
Reporting
§ 9428.7 Contents of reports from the
states.
(a) The chief state election official
shall provide the information required
under this section with the Commission by March 31 of each odd-numbered
year beginning March 31, 1995 on a form
to be provided by the Commission. Reports shall be mailed to: National
Clearinghouse on Election Administration, Election Assistance Commission,
1225 New York Avenue, NW., Washington, DC 20005. The data to be reported in accordance with this section
shall consist of applications or responses received up to and including
the date of the preceding federal general election.
(b) Except as provided in paragraph
(c) of this section, the report required
under this section shall include:
(1) The total number of registered
voters statewide, including both ‘‘active’’ and ‘‘inactive’’ voters if such a
distinction is made by the state, in the
federal general election two years prior
to the most recent federal general election;
(2) The total number of registered
voters statewide, including both ‘‘active’’ and ‘‘inactive’’ voters if such a
distinction is made by the state, in the
most recent federal election;
(3) The total number of new valid
registrations accepted statewide between the past two federal general
elections, including all registrations

that are new to the local jurisdiction
and re-registrations across jurisdictional lines, but excluding all applications that are duplicates, rejected, or
report only a change of name, address,
or (where applicable) party preference
within the local jurisdiction;
(4) If the state distinguishes between
‘‘active’’ and ‘‘inactive’’ voters, the
total number of registrants statewide
that were considered ‘‘inactive’’ at the
close of the most recent federal general
election;
(5) The total number of registrations
statewide that were, for whatever reason, deleted from the registration list,
including both ‘‘active’’ and ‘‘inactive’’
voters if such a distinction is made by
the state, between the past two federal
general elections;
(6) The statewide number of registration applications received statewide
(regardless of whether they were valid,
rejected, duplicative, or address, name
or party changes) that were received
from or generated by each of the following categories:
(i) All motor vehicle offices statewide;
(ii) Mail;
(iii) All public assistance agencies
that are mandated as registration sites
under the Act;
(iv) All state-funded agencies primarily serving persons with disabilities;
(v) All Armed Forces recruitment offices;
(vi) All other agencies designated by
the state;
(vii) All other means, including but
not limited to, in person, deputy registrars, and organized voter registration drives delivering forms directly to
registrars;
(7) The total number of duplicate registration applications statewide that,
between the past two federal general
elections were received in the appropriate election office and generated by
each of the categories described in
paragraphs (b)(6) (i) through (vii) of
this section;
(8) The statewide number of confirmation notices mailed out between
the past two federal general elections
and the statewide number of responses
received to these notices during the
same period;
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Election Assistance Commission

§§ 9430.2–9430.5

(9) Answers to a series of questions
with categorical responses for the state
to indicate which options or procedures
the state has selected in implementing
the NVRA or any significant changes
to the state’s voter registration program; and
(10) Any additional information that
would be helpful to the Commission for
meeting the reporting requirement
under 42 U.S.C. 1973gg–7(a)(3).
(c) For the State report due March
31, 1995, the chief state election official
need only provide the information described in paragraph (b)(2) of this section and a brief narrative or general
description of the state’s implementation of the NVRA.
[59 FR 32323, June 23, 1994, as amended at 59
FR 64560, Dec. 15, 1994. Redesignated and
amended at 74 FR 37520, July 29, 2009]

PART 9430—DEBT COLLECTION
Sec.
9430.1 Cross-reference to executive branchwide debt collection regulations.
9430.2–9430.5 [Reserved]
AUTHORITY: 31 U.S.C. 3716(b); 31 U.S.C.
3711(d)(2); 31 CFR parts 900–904,
SOURCE: 74 FR 27906, June 12, 2009, unless
otherwise noted.

§ 9430.1 Cross-reference to executive
branch-wide debt collection regulations.
The U.S. Election Assistance Commission adopts the regulations at 31
CFR parts 900–904, governing administrative collection, offset, compromise,
and the suspension or termination of
collection activity for civil claims for
money, funds, or property, as defined
by 31 U.S.C. 3701(b).
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§§ 9430.2–9430.5

[Reserved]
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