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FEDERAL ELECTION COMMISSION
[Notice 1992-4]

11 CFR Part 106

_Allocation of Federal and Non-Federal

Expenses

AGENCY: Federal Election Commission.

ACTION: Final rule; transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission has revised its regulations
at 11 CFR 106.5 and 106.6. These rules
implement the contribution and
expenditure limitations and prohibitions
established by 2 U.S.C. 441a and 441b,
provisions of the Federal Election
Campaign Act of 1971, as amended (“the
Act” or "FECA"), 2 U.S.C. 431 et segq., by
providing for allocation of expenses for
activities that jointly benefit both
federal and non-federal candidates and
elections. Under the first revision, state
and local party committees may add one
additional non-federal point to the ballot
composition ratio computed under 11
CFR 106.5(d). They may also include
non-federal point(s) for local offices if
partisan local candidates are expected
on the ballot in any regularly scheduled
election during the two-year
congressional election cycle. Second, the
former 40-day “window"” for transfers
from a non-federal to a federal account,
to reimburse the federal account for the
npo-federal portion of joint
expenditures, at 11 CFR 106.5(g)(2}(ii)(B),
has been expanded to 70 days. Finally,
covered entities may now, under 11 CFR
106.5(f), recalculate the federal/non-
federal ratio for a particular fundraising
program or event within 60 days after
that program or event, and make
corresponding transfers between their
federal and non-federal accounts. These
latter two changes apply to all party
committees that make disbursements on
behalf of both federal and non-federal
candidates and elections. Parallel
changes are included for nonconnected
committees and separate segregated
funds. Further information is provided in
the supplementary information which
follows.

DATES: Further action, including the
announcement of an effective date, will
be taken after these regulations have
been before Congress for 30 legislative

" days pursuant to 2 U.S.C. 438(d). A

document announcing the effective date
will be published in the Federal
Register.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW., Washington,

DC 20463, (202) 219:3690 o (800) 424
9530, ¥ o

SUPPLEMENTARY INFORMATION: The
Commission is publishing today the final
text of revised regulations at 11 CFR
106.5 and 106.8. These rules implement
the contribution and expenditure
limitations and prohibitions established
by 2 U.S.C. 441a and 441b, provisions of
the Federal Election Campaign Act of
1971, as amended (“the Act” or
“FECA"), 2 U.S.C. 431 et seq., by
providing for allocation of expenses for
activities that jointly benefit both
federal and non-federal candidates and
elections.

The final allocation rules were
published on fune 286, 1990 (55 FR 26058).
They were the result of an extensive
rulemaking process, the history of which
is set forth in that document. The rules
became effective, and the new forms
implementing their reporting provisions
took effect. on January 1, 1991 (55 FR
40377).

On March 26, 1991, the Commission
received a Petition for Rulemaking from
the Association of State Democratic
Chairs {*ASDC"]. The petition requested
reconsideration of three aspects of the
allocation rules: (1) The ballot
composition ratio, 11 CFR 106.5(d); (2}
the payment, recordkeeping and
reporting requirements, 11 CFR 104.10,
106.5(g); and (3) the requirement that
state parties allocate their
administrative expenses between
federal and state elections before July of
a federal election year.

The Commission published a Notice of
Availability seeking comments on this
ASDC petition on April 24, 1991. 56 FR
18780. It received 45 comments in
response to this Notice.

The Commission believes that, with
limited exceptions, it is premature to
reopen this rulemaking before the end of
the 1991-92 election cycle. These rules
are the result of a lengthy and carefully
considered rulemaking process. They
serve the dual purposes of curbing the
use of money raised outside of the
FECA's requirements in federal
elections, and of allowing the
Commission and the public to monitor
compliance with these requirements.
See Common Cause v. FEC, 692 F.Supp.
1391 (D.D.C. 1987). Both the Commission
and the regulated entities will be in a

* better position to evaluate what future

adjustments might be needed to the
allocation rules, after they have worked
with these rules over the course of an
entire election cycle.

However, after consideration of the
petition and comments, the Commission
decided to reopen the allocation
rulemaking in the three areas discussed

below. A Notice of Proposed
Rulemaking seeking comments on these
proposals was published in the Federal
Register on November 14, 1991. 56 FR
57864.

The Commission received 24
comments in response to the NPRM.
Most were from state party committees,
although national party committees,
public interest groups, and private
individuals also submitted comments.
After reviewing all of the comments, the
Commission has decided to adopt the
first two proposals as set forth in the
NPRM, but has modified the third to
make it more workable.

The NPRM also solicited comments on
allocation reporting requirements, with
the understanding that no changes in

these requirements would be made at

this time. Some comments did address
these requirements; and, as stated in the
Notice, these comments will be
considered at the end of the cycle, as
part of a general review of the reporting
provisions.

Section 438(d) of title 2, United States
Code, requires that any rules prescribed
by the Commission to carry out the
provisions of title 2 of the United States
Code be transmitted to the Speaker of
the House of Representatives and the
President of the Senate thirty legislative
days before they are finally
promulgated. These regulations were
transmitted to Congress on March 9,
1992.

Explanation and Justification

The new rules reflect the following
revisions: First, state and local party
committees, which are required to
allocate their administrative expenses
and generic voter drive costs using the
“ballot composition method" set forth at
11 CFR 108.5(d), may add an additional
non-federal point in computing this
ratio. They may also include non-federal
point(s) for local offices if partisan local
candidates are expected on the ballot in
any regularly scheduled election during
the two-year congressional election
cycle. Second, the 40-day “window™ for
transfers from a committee's non-federal
to its federal account, to reimburse the
federal account for the non-federal
share of joint expenditures, has been
expanded to 70 days. 11 CFR
106.5{g)(2){ii)(B). Finally, committees are
specifically allowed, under 11 CFR
106.5(f}, to recalculate the federal/non-
federal ratio for a particular fundraising
program or event within 60 days after
that fundraising program or event, and
make corresponding transfers between
their federal and non-federal accounts.
The latter two changes apply to all party
committees, including national party
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committees. The Commission has made
parallel amendments to 11 CFR 106.6,
which parallels section 106.5 but applies
to separate segregated funds (“SSF's")
and nonconnected committees, to ensure
continued consistency in these areas.

Part 106—Allocations of Candidate and
Committee Activities

Section 106.5 Allocation of Expenses
Between Federal and Non-Federal
Activities by Party Committees

Paragraph 106.5{d) State and Local
Party Committees; Method for
Allocating Administrative Expenses and
Costs of Generic Voter Drive Activity

This paragraph sets forth the ballot
composition ratio by which party
committees with separate federal and
non-federal accounts must allocate their
administrative and generic voter drive
expenses. Paragraph (d)(1){i) states that
this method is “based on the ratio of
federal offices expected on the ballot to
total federal and non-federal offices
expected on the ballot in the next
general election to be held in the
committee's state or geographic area.”
However, not all offices are included in
this calculation. Rather, the Commission
has specified various categories of
offices which are assigned points to be
used in computing the ratio.

The petition and most of the
comments submitted in response to the
Notice of Availability argued that the
ratio underrepresented the percentage of
funds spent on non-federal elections.
After a comprehensive review, the
Commission's NPRM proposed that
state and local party committees be
allowed to add one additional non-
federal point in computing their ballot
composition ratios, to compensate for
underrepresentation of non-federal
offices in the current formula. Because
state situations differ widely, this point
was not tied to a particular category of
offices, such as partisan judicial
elections or ballot questions. Rather, it
was proposed as a generic point
available to all state and local party
committees.

Most of the comments to the NPRM
supported the Commission's proposal to
add an additional non-federal point to
the ballot composition ratio. Some state
party committees argued that still more
non-federal points should be authorized,
because of particular ballot situations in
their states. One national committee
supported adding the additional point,
while another felt the original formula
more accurately reflected federal/non-
federal spending patterns. )

The Commission notes that the bailot
composition ratio was never anticipated
to precisely reflect all state and local

party activity~if allstates in all election
cycles. It believes that the formula's use
of the "“average ballot concept,” which
reflects variations in different states and
localities in each election, as well as the
special rules for states that hold
statewide elections in non-federal
election years, provide the necessary
flexibility in this area. This approach
represents a reasoned balance between
the need for greater standardization,
required by a federal district court in
Common Cause v. FEC, supra (which
struck down the “any reasonable
(allocation] method" standard then in
use), and the need to reflect differences
between different states and types of
political committees.

Also, while many comments to both
the Notice of Availability and the NPRM
requested that greater weight be given
to the non-federal share of expenses,
they offered no viable suggestions as to
how this might be done. The original
petition and some of the comments to
both Notices expressed the view that all

state and local offices, partisan judicial -

offices, and ballot questions should be
included in the ballot composition ratio.
However, this approach could lead to an
inappropriately low federal percentage,
and thereby permit impermissible
money to enter federal campaigns,
especially in areas where the ballot
contains large numbers of local offices
or numerous ballot questions, and only
two or three federal offices.

Two public interest groups argued
that no transfers whatsoever should be
allowed from the non-federal to the
federal account—that is, that all joint
expenditures should be paid entirely
with funds meeting FECA requirments.
However, the court in Common Cause v.
FEC found that the Commission had not
acted arbitrarily and capriciously in
originally rejecting this approach, since
some comments submitted in response
to the 1984 petition “adamantly stated
that there were no abuses of the type
alleged" by the plaintiff (i.e.,
impermissible use of non-FECA money
in federal campaigns). 692 F.Supp. at
1398.

While the court noted it was possible
for the Commission to conclude that no
method of allocation would effectuate
the Congressional goal that all monies
spent by state political committees on
federal campaigns meet the FECA
standards, /d., in which case it would be
necessary that all joint expenditures be
paid with funds raised consistent with
FECA standards. this option proved
unnecessary. Rather, the Commission
was able to develop allocation rules
which both prevent non-FECA money
from entering federal campaigns, and
allow for satisfactory monitoring of this

)
process, as required by the court.
Comments submitted in connection with
the ASDC petition support the
Commission's continued use of its
present approach.

In addition to the'generic non-federal
point, the NPRM proposed that
paragraph (d)(1)(ii) be amended to allow
state and local party committees to
include non-federal point(s) for local
offices in their ballot composition ratios.
if partisan local candidates were
expected on the ballot in any regularly
scheduled election during the two-year
congressional election cycle. Under the
former rules, these committees
computed their ratios based on the
“next general election.” The rules did
not contemplate the situation in states
where statewide officers are elected in
even-numbered years, but local officers
are elected in odd-numbered years.

Advisory Opinion 1991-25 authoerized
stale party committees in such states to
include a non-federal point for local
offices in computing their ballot
composition ratios. The NPRM proposed
amending paragraph (d}(1)(ii), consistent
with that ruling. It also proposed
clarifying that local party committees
may include up to two non-federal
points for local offices, under these
same circumstances.

Most comments that addressed this
issue supported the proposed change.
Two public interest groups opposed it,
one characterizing this action as
“allowing non-federal points for local
offices to be taken in the year after the
local election has occurred.” However,
with the exception of states that hold
statewide elections in odd-numbered
years, the ballot composition formula
was intended to reflect the offices in
each two-year congressional election
cycle. The Explanation and Justification
to the final rules, which added the non-
federal point for partisan local offices,
stated the Commission's intent {o create
a “non-federal slot [that would be]
available to virtually every state party
committee.” 55 FR 26058, 26064.
However, those rules did not
comtemplate the situation in states
where statewide offices are elected in
even-numbered years, but local offices
are elected only in odd-numbered years.
The Commission believes that party
committees in those states should be
able to consider local elections in their
ballot composition ratios, just as do
party committees in states that hold
elections for both statewide and local
offices in even-numbered years.
Paragraph (d){1)(ii) has thus been
amended to clarify-that all state and
local party committees may include non-
federal points for partisan local offices
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in computing:their ballot compesition-
ratios, ifielections far such offices are
held at any-regularly scheduled.election
during the twa-year congressional’
election cycle.

Paragraphi 100.5(f): All-Party
Committees; Method for Allocating
Direct Costs of Fundraising

This-paragragh-sets. farth the rules iy
which all party committees are-to-
allocate the-direct costs of each
fundraising:program or event, where
both.federal and-non-federal funds are
collected by ane committee through such
program or ewent.. It applies:to pational;
state and:local-party commitiees.

Party committees.must allocate the
direet' costs af each:such fandraising
pragram ep event according to the funds
regeived method: The commitiee
estimates the federal/non-federal ratio.
for each-prograny or event prior to; the
firet disbursement made in cannection
with that agtivity, and-later adjusts this
ratio to reflect the-actual ratio of funds
received: The:former rules did nat
specify at whati paints these adjustments
were to be:made; and'could-Be read to.
require & seadjustment whenever
additional:funds. were received.

The Motice-proposed: that:committees
be given 60 days following each
fundraising-program or event:to:
recaloulate the:appropsiate ratio based
on fundy received; to:apply the
recalculated:ratio:to.pragram or event
expenditures, andito transfer funds
betweenthe federal and:non-federal:
accounts toreflect the adjustediratio.
Howewer, it stated-that this amendment
would not supersede the 68 day post-
expenditure limit, containediin 11 CFR
106.5(gJ(2)(ii)(B), for non-federal
accounts te:reimburse federal acoounts
for the non-federal shiare of joint:
expenditures..

After further consideration, however,
the Commission has decided that the 60
day reimbursement window shiould be
waived; for purposes of this.limited
exception. Uhder these new rules,
committees are stili'required to allocate
their pre-program er event expendituras
based:amn their past experience.
However, they are given-an additional
opportunity to transfer. funds ffom their
non-federalito.their federal:accounts:
They liave 60°dhys after the program or
event torecattulate this ratio and’
transfer-funds fifom the non-federal to
the fedtrallaccount, if'receipts at:that
time indicate tiat:the committee
originally underestimated:the.non-
federal percantrge of these receipts. The
Commigsiomn riotes. however, that the:
new requirenrent*dbes not-rulk. out' the
possibility of furtlier-adfustments after

that-dute, should addttion&iFederal
receipts come in.

In order to monitor these transfers, the
Commission is also requiring, under this
new rule, that:committees report the
date of the fundraising program or
event, at the time they report any
transfer made to reflect a readjusted
ratio. (The former rules had no
requirement that the date of a
fundraising program or event be
reportedi)'In the-case of'a telemarketing
or direct mail gampaign, the “date” for
purposes of this rule is the last day of
the selemarketing campaign, or the day
on-which the final direct mail
solicitations are mailed.

Paragraph 106.5(g) Payment of
Allocable Expenses by Committees With
Separate Federal and Non-Federal
Accounts

This paragraph sets forth the
procedures by which party committees
with separate federal and non-federal
accounts are to pay the bills for their
administrative expenses and shared
federal and.non-federal activities. These
pracedures.apply to all-covered
expenditures, with the exception of the
shared-fundraising expenditures
discussed under subgection 106.5(f),
supra.

As ariginally promulgated, the
“window" in paragraph (g){2)(ii}(B).
during which funds must be transferrad
from a non-federal to a federal account.
to reimburse the federal account for the-
non-federal'share of joint activities, was
40 days, extending from 10 days before
until 30 days after payment is made
from the fadenal account for a particular
allocable expense. This 40-day limit was
adopted in place of the 10-day limitation
confained in the 19868 NPRM, 53 FR
38012, 38017, and exceeds the 30-day
limit advocated by comments to that
NPRM: The deadline was extended ta
allow committees to consolidate
monthly payments, rather than requiring
every expense to-be paid'with-two
separate checks.

The ASDC.petition and same of the
comments to the Notice of Availability
asked- that further expansion of the
reimbursement period he considered.
They noted. for example. that a
committee that pays.its bills once a
month could face cash flow problems.
under the 30-day pest-payment deadline.
After reviewing this.material, the
Commission praposed . that the
reimbursement “window" be extended:
to 70'days..from 10 days:before-until 60
days after the payment. froax the federal
account:

This approaslicallows.greater
consolidation.of payments.than is
posgilila uader tHe current.aystem; and-
should thus ease possible compliance

and cash flow problems in this area. All
of the party. committees which
submitted-comments supported:this
proposed change; and no comments.
were received which opposed it.

Finally, the word “payment” in
paragraph-{g){2)(ii)(B) lias. been
amended to read. "payments.” This
clarifies that ene-check from the non-
federal'to the federal'account:may be
used to reimburse the federal account
for the non-federal share of more than
one allocable expenditure.

Section 106.6. Allocation of Expenses
Between Federal and Non-Federal
Activities by Separate Segregated Funds
and Nanconrected Committees

The amendments ta paragraphs {d}
and-(e) of this section parallel those
made in 13 CFR:106.5({f) and:108.5(g).
respectively. These-revisions have been
made to maintain the consistency in
treatment of party committees,
nonconnected committees and separate
segregated-funds in-these areas.

Effective Dates

One comment specifically inquired
about possible retroactive application of
the new rules, although most party
commiltees asked that they be
effectuated as soon.as possible. The
Commission believes it is appropriate.
and consistent with past Commission
action..to make the amendments.to-the
ballot composition ratio cantained.in
revised 11 CFR 108.5(d) retroactive to:
the start of the current allocation-cyale.,
January 1, 1891. See Advisory @pinions
1991-15 and 1991-25:

While these rules will'not be
promulgated until-after the expiration of
the 30 lagislative days review period'
pursuant to 2 SiC. 438{d), the
Commission plans to include inits
announcement of effective date a
statement that-the revisions to section
106.5(d} apply retroactively to January 1.
1991. State and local party committees
that choose to apply the new rule
retroactively will Have 3@ days after-the
publication of the effective date
announcement.in-the Federal Register-to-
calculate-the ballet compesitien ratios
pursuant ta the revised:-farmula, and:
make-any. necsssary: transfers from their
non-federal to-their federal ageounts.

The other amendments willbe
effective-when prescribed, following the
expiration of the:30ilegislative day
review period-requiredsby ZEkGC..
438(d).
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Certification of No Effect Pursuant to 5
U.S.C. 605(b) (Regulatory Flexibility
Act)

The attached rules will not have a
significant economic impact on a
subgtantial number of small entities. The
basis of this certification is that the rules
modify provisions governing how
political party committees,
nonconnected committees and separate
segregated funds allocate certain joint
expenditures between their federal and
non-federal accounts. This does not
impose a significant economic burden,
because any small entities affected are
already required to comply with the
Act's requirements in this area.

List of Subjects in 11 CFR Part 108

Campaign funds, Political candidates,
Political committees and parties.

For the reagsons set out in the
preamble, subchapter A, chapter I of
title 11 of the Code of Federal
Regulations is amended as follows:

PART 108—ALLOCATIONS OF
CANDIDATE AND COMMITTEE
ACTIVITIES

1. The authority citation for Part 106
continues to read as follows:

Authority: 2 U.S.C. 436(a)(8), 441a(b).
441a(g).

2. Section 108.5 is amended by
revising the final two sentences and
adding an additional sentence to
paragraph (d)(1){ii}, revising paragraph
(f), and revising paragraph (g)(2)(ii)(B).
to read as follows:

§ 106.5 Allocation of expenses between
federal and non-federal activities by party
committees.

- * * " .

(d) €« 4w

i *k  * w

(ii) * * * State party committees shall
also include in the ratio one additional
non-federal office if any partisan local
candidates are expected on the ballot in
any regularly scheduled election during
the two-year congressional election
cycle. Local party committees shall also
include in the ratio a maximum of two
additional non-federal offices if any
partisan local candidates are expected
on the ballot in any regularly scheduled
election during the two-year
congressional election cycle. State and
local party committees shall also
include in the ratio one additional non-
federal office.

(f) All party committees; methods for
allocating direct costs of fundrajsing.

(1) If federal and non-federal funds
are collected by one committee through

a joint activity, thet committee shall
allocate its direct costs of fundraising,
as described in paragraph (a)(2) of this
section, according to the funds received
methods. Under this method. the
committee shall allocate its fundraising
costs based on the ratio of funds
received into its federal account to its
total receipts from each fundraising
program or event. This ratio shall be
estimated prior to each such program or
event based upon the committee's
reasonable prediction of its federal and
non-federal revenue from that program
or event, and shall be noted in the
committee’s report for the period in
which the first disbursement for such
program or event occurred, submitted
pursuant 11 CFR 104.5. Any
disbursements for fundraising costs
made prior to the actual program or
event shall be allocated according to
this estimated ratio.

(2) No later than the date 80 days after
each fundraising program or event from
which both federal and non-federal
funds are collected, the committee shall
adjust the allocation ratio for that
program or event to reflect the actual
ratio of funds received. If the non-
federal account has paid more than its
allocable share, the committee shall
transfer funds from its federal to its non-
federal account, as necessary, to reflect
the adjusted allocation ratio. If the
federal account has paid more than its
allocable share, the committee shall
make any transfers of funds from its
non-federal to its federal account to
reflect the adjusted allocation ratio
within the 80-day time period
established by this paragraph. The ~
committee shall make note of any such
adjustments and transfers in its report
for any period in which a transfer was
made, and shall also report the date of
the fundraising program or event which
serves as the basis for the transfer. In
the case of a telemarketing or direct
mail campaign, the “date” for purposes
of this paragraph is the last day of the
telemarketing campaign, or the day on
which the final direct mail solicitations
are mailed.

(g) " *

(2) * W

[i] * = &

(B) Except as provided in paragraph
(£)(2) of this section, such funds may not
be transferred more than 10 days before
or more than 60 days after the payments
for which they are designated are made.

3. Section 106.8 is amended by

revising paragraphs (d) and (e)(2)(ii)(B),
to read as follows:

§ 106.6 Allocation of expenses between
federal and non-tfederal actlvities by
separate segregated funds and
noriconnected committees.

* * * * L

(d} Method for allocating direct costs
of fundraising. (1) If federal and non-
federal funds are coilected by one
committee through a joint activity, that
committee shall allocate its direct costs
of fundraising, as described in
paragraph (a)(2) of this section,
according to the funds received method.
Under this method, the committee shall
allocate its fundraising costs based on
the ratio of funds received into its
federal account to its total receipts from
each fundraising program or event. This
ratio shall be estimated prior to each
such program or event based upon the
comimittee's reasonable prediction of its
federal and non-federal revenue from
that program or event, and shall be
noted in the committee's report for the
period in which the first disbursement
for such program or event occurred,
submitted pursuant to 11 CFR 104.5. Any
disbursements for fundraising costs
made prior to the actual program or
event shall be allocated according to
this estimated ratio.

{2) No later than the date 60 days after
each fundraising program or event from
which both federal and non-federal
funds are collected, the committee shall
adjust the allocation ratio for that
program or event {o reflect the actual
ratio of funds received. If the non-
federal account has paid more than its
allocable share, the committee shall
transfer funds from its federal to its non-
federal account, as necessary, to reflect
the adjusted allocation ratio. If the
federal account has paid more than its
allocable share, the committee shall
make any transfers of funds from its
non-federal to its federal account to
reflect the adjusted allocation ratio
within the 60-day time period
established by this paragraph. The
committee shall make note of any such
adjustments and transfers in its report
for any period in which a transfer was
made, and shall also report the date of
the fundraising program or event which
serves as the basis for the transfer. In
the case of a telemarketing or direct
mail campaign, the "date” for purposes
of this paragraph is the last day of the
telemarketing campaign, or the day on
which the final direct mail solicitations
are mailed.

(e} * o« N

(2] * * %

(i) * & W

(B) Except as provided in paragraph
(d){2) of this section, such funds may not
be transferred more than 10 days before
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or more than.69-days after the payments -
for which they are designated are made.

~ * * * -

Dated: March 6, 1982,
Joan D. Aikens,
Chairman. Fedéral Election Commission.
[FR Boc. 892-5778 Filed 3-12-92: 6:45 am).
BILLING CODE 6715-01-4'



