November 9, 2017

Mr. Neven F. Stipanovic

Acting Assistant General Counsel
Federal Election Commission
Office of General Counsel

999 E Street, NW

Washington, D.C. 20463

RE: Internet Communications Disclaimers
Dear Mr. Stipanovic:

On behalf of Revolution Messaging LLC (“Revolution Messaging™), I write to submit the
following comments on the newest iteration of the Commission’s longstanding Rulemaking
2011-02, regarding disclaimers in Internet advertisements, including communications
disseminated through smaller mobile devices.

By way of background, Revolution Messaging is a full-service digital technology and
strategy company that specializes in the provision of mobile and text messaging services to
political organizations, including candidates, party committees, political committees and non-
profit organizations. In 2013, Revolution Messaging requested an Advisory Opinion from the
Commission regarding the applicability of the “small items™ and “impracticable” exemptions in
the Commission’s disclaimer regulations to advertisements on mobile devices. 11 C.F.R. §
110.11(H)(1); AOR 2013-18. Our comments below are limited to the application of these
exemptions, and do not generally address the Commission’s “Internet Exemption™ or any other
aspect of the scope of Commission regulation.

Specifically, we would like to reiterate our concerns expressed during the consideration
of AOR 2013-18. In this request, Revolution Messaging requested clarification as to application
of the Commission’s disclaimer rules to advertisements that were designed to appear on mobile
devices with small screen sizes. As mobile advertising has evolved since our previous AOR this
has grown more important. As explained in our request, we provided several reasons why
advertisements that appear on mobile devices should be exempted from the Federal Election
Campaign Act’s (“FECA™) disclaimer requirements in accordance with 11 C.F.R. § 110.1(f).
There are two major concerns - mobile advertisements are too small to read, and given the
technological and size limitations of small advertisements, a disclaimer could not be “clear and
conspicuous” on a mobile advertisement. 11 C.F.R. § 110.1(c).



Although we had presented a straight-forward and compelling request for the application
of the exemption, the Commission was unable to find a consensus on the issues presented in our
request, and failed to provide any guidance on whether the small item or impractical exemptions
apply to mobile devices. In its Statement for the Record, three Commissioners chose to narrowly
construe the small item and impractical exemptions to not include items other than “physical
items.” See Statement for the Record by Vice Chair Ann M. Ravel, Commissioner Steve T.
Walther, and Commissioner Ellen L. Weintraub in Advisory Opinion Request 2013-18
(Revolution Messaging, LLC), February 27, 2014, p. 2. This is an absurdly narrow reading of
the Commission’s regulations; mobile devices are clearly “physical items” just as much as a
bumper sticker or button.

The Commission must move forward and update its regulations to incorporate digital
technologies, which allow campaigns and committees to reach a large number of voters at costs
that are significantly lower than traditional campaign communications. The Commission should
not create rules that will make the use of such technology impractical or cost prohibitive or that
would allow some communications but not others to be disseminated based upon arbitrary
applications of the nuances of the technology. Rather, objective standards should be created that
would allow a consistent and fair application of Commission regulations. Such standards should
include any generally understood technical limitations that may apply to that technology, such as
the pixel limitations that we described in our request.

As explained in our comments in connection with AOR 2013-18, advertisements that
appear on a mobile device are simply not large enough to provide a readable disclaimer in the
formats proscribed by the FECA. It is not a simple enough response to suggest that ads could be
customized to provide the proper disclaimer. As we described in our request, standards provided
by the Interactive Advertising Bureau for mobile phone advertisements place strict pixel
limitations to ensure that mobile phone advertisements appear uniformly across different sized
mobile devices.

In its consideration of AOR 2013-18, some members of the Commission suggested that if
one type of advertisement was too small to place a disclaimer on it, then those who purchase
such advertisements should present their ads in a different format so that a disclaimer could be
added. Under that logic, the Commission could also ban buttons, apparel and bumper stickers
and require that all campaigns communicate with billboards and yard signs.

The Commission cannot and should not dictate the size and format of political speech so
that it can require a disclaimer notice on that medium. If the Commission were to require that
mobile advertisements contain disclaimers, it would effectively preclude the use of this medium
at a time when mobile devices are central to communications in America.

In addition, decisions regarding whether a disclaimer should be required should not be
based on other technological or ancillary factors, such as whether the advertisement would link
to another page, or whether there exists sufficient or evolving technology to provide an
alternative means to display a disclaimer. Speakers should not be required to create links or
other technological devices in order to disseminate communications. Requiring those who



advertise on mobile devices to use added technology, such as roll-over disclaimers, will make the
costs of those activities prohibitive and will force many speakers to forgo the use of mobile
technology. In addition, not all linked banner ads ask its reader to refer back to the website of
the sponsoring organization. In many cases, such ads, to the extent they contain links, will send
a reader to a third-party website, such as a news organization or other non-profit organization.
The Commission should not require content based requirements in order to satisfy its disclaimer
requirements.

Since the Commission’s statement in 2014, reliance on mobile devices for
communication has only increased. Nearly 70 percent of all time spent on digital devices is
spent on smartphones, according to comScore, a leading digital analytics company. The
company also found that there is a significant and growing segment of Americans who rely
solely on mobile phones for accessing the internet, including 22 percent of women aged 18-24.
In the last few years, new ad formats have been rolled out, such as paid search ads in the Apple
app store, and new devices have hit the market, like smartwatches. With smaller ad units,
smaller devices, and growing reliance on mobile devices for communication, a disclaimer
requirement would in effect block more speech now than ever before and cut off communication
with entire swaths of young Americans.

Mobile-Only Share of Digital Audience by Age Segment
Source: com Score Media Metrix Multi-Platform, U.S., Age 18+, Dec 2016
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There need to be other ways of communicating who is behind the ad. Therefore, we urge
the Commission to consider additional reporting requirements to require more accurate spending
information with respect to payments to companies that provide digital and similar related
services to political committees. Specifically, we recommend that the Commission issue
interpretive guidance that would require committees to separately disclose the amount paid to a
vendor for the dissemination of Internet or digital advertisements.



Currently, it is standard practice for such digital vendors to invoice clients for a suite of
services, including creative services, monthly retainer fees, and ad purchases in one invoice.
Unlike television and radio advertising, there is no available public information available to
accurately determine the amounts being spent on digital advertising. Any expenditure for
Internet or digital advertising services that contains a dual purpose should indicate, either in the
purpose or a memo text supplement to the payment, the actual amount of Internet or digital
advertising that was included in the payment.

For the reasons stated above, we implore the Commission to create common sense rules
to regulate communications that are disseminated through small devices, such as mobile phones.
The Commission’s regulation should not create a bar to entry for such devices to be used for
political speech, and should not attempt to create unworkable technological distinctions that may
favor one format or medium over another. For your convenience, we have attached our
substantive comments regarding AOR 2013-18, so that they may be incorporated by reference as
part of the rulemaking record.

Thank you for your consideration of our comments in connection with this rulemaking.

Sincerely,

eegan Goudiss
Partner
Revolution Messaging, LLC
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FEDERAL ELECTION COMMISSION

\; Washington, DC 20463

MEMORANDUM

TO: The Commission

FROW: Commission Secretary’s Office ﬁ»”(

DATE: January 15, 2014

SUBJECT: Comments on Draft AO 2013-18
(Revolution Messaging, LLC)

Attached is an untimely submitted comment received from
Joseph Sandler, Neil Reiff, and Dara Lindenbaum on behalf of
Revolution Messaging, LLC. This matter is on the January 16,
2014 Open Meeting Agenda.

Attachmant



January 15, 2014
l Jaia All:0b
BY E-MAIL AND FACSIMILE

Hon. Shawn Woodhead Werth
Commission Secretary
Federal Election Commission
999 E Street, N.W.
Washington, DC 20463

Re: Advisory Opinion Request 2013-18 (Revolution Messaging, LLC)
Dear Madame Secretucy:

We are writing an behalf of our client, Revolution Messaging, LLC (“Revolution
Messaging”), to comment on Drafts A and B of Advisory Opinion 2011- 19 whlch are on the
Commission’s Open Meetmg Agenda for tomorrow, January 16, 2013.

In summary, Draft A does not take ints account the nature of the medium ét issue and
will effectively bar the use of the mdusu'y standard form of mobile advertising. The intrinsic
limitations of the specific format at issue in this AOR clearly make this format a “small item[}
upon which the disclaimer cannot be conveniently printed” within the menmng of'the
Comunission’s regulations, 11 C.F.R. §110.11(f). The approach of Draft A is ta ipsist, in effect,
that Revalution Messaging'’s political advertising clients simply ohoose a different format for
their cammunication. That approach is illogical and inconsistent with both the meaning of the
exemption as the Commission had interpreted and applied it, and with the Commission’s
commitment to accommodate new technologies that lower the cost of campaigning. Draft B is
consistent with the language of the regulations and the Commission’s longstanding approach to
evolving technology. For these reasons, the Commission should adopt Draft B.

Discussian

.Under the “small items” exception, the Commission’s discleimer tequirem'ems do not
apply to “[bJumper stickers, pins, buttons, pens and similar small items upon which the
disclaimer cannot be conveniently printed.” 11 C.F.R. §110.11(f)(i). As the Commission
explained in Advisory Opinion 2002-09 (Target Wireless), “By virtue of their size, the ‘small’
items listed in { the regulation], such as bumper stickers, pins, buttons and pens are limited in the
size and length of the messages that they are able to contain.” Id. at 4.

In this AOR, Revolution Messaging has asked the Commission simply to confirm the
obvious: that a certain aiags of mobile phone advertissments—-smart phone static banner ads, for
whinh the mnximum sive is of 320 x 50 pixels or lese in size-—-"by virtue of their size”—ere
indeed "llmned in the size and length of the messages that they are able. to contam" and
therefore fall within the “small items™ exemption.
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Draft A suggests, however, that the exemption is inapplicable because the advertising of
Revolution Messaging’s alients “can be presamied in larger and expandable formats than the
static bannar ad of 320 2 50 pixels.” Drrft A at 6. Specifically, Draft A cites the availahility of
what the Interactive Advertising Bureau’s Mabile Phone Creative Guidelines characterize as
entirely different categories of advertising: static interstitial, rich media interstitial and rich
media banners. “Revolution Messaging therefore has the technological option to use larger
mobile phone advertisements that could accommodate both the desired advertising text and the
requnred dlsclaxmer * Id a 6-7.

- Tha puamnn taken by Liraft A is illogical and contrary to the meamng of the “small
ltems > exemption as the Commission has interpreted it.

1. The Cammission Should Analyze the Applicability of the Exemption to the
Format Chosen by the Advertiser, Not Require the Advertiser to Use a Different
and Lzss Suitable Format

If an advertisement in a particular format is too small to display a disclaimer, the “smat!
items” exemption clearly applizs even though other items in the same medium, but using a
different format, could be made larger. Campaign buttons, for example, can and are madé in
larger sizes—inore than large enough to accommodate 2 disclaimer. That does mean, of comrse,
that the spacific sxemptian for “battons™ des not apply when a spacific campaign buttne in fadt
is too mmmll fer the disclairoer to be “nonweniently printed.”

In that regard, the Commission has never required any committee or entity which chooses
to use a specific format for political advertising, in a particular medium, to use a different format
in order to accommodate a disclaimer. The Commission has never, for example, denied the
availability of the “small items” exemption for a bumper sticker on thé ground that the advertiser
could include a distlairner if only the bumper sticker were made big enough. Yet, that is
precisély what Draft A would'do.

The larger-sired nnrhile formats identified by Diraft A are iu fact very different than static
ner ads. They are lgss popular and moch less prevatent, in part becuause they are more

expensive and in part because mobile websites and mobile applications do not want to have ads
that are too obtrusive to their users. The 300 x 50 and 320 x 50 banner ads are standard and
widely available. They are the most popular for smartphones today because they wark best with
how a mobile phone displays digital content. Accarding to the MoPub Mobile Advertising
Marketplace Report for the first quarter of 2013, for example, in March 2013 the cost per mille
(thousand impressions) for a 320x30 pixel ad was 54 cents compared to 62 cents for a 300x250
ad and $1.85 for 320x480. Of total smartphone spending in March 2013, meiudmg tablets,
320150 ade accounwd for nearly 53% of total ad spend—more than all othcr sizes of
advcmsnrnenls combined.

. In sueh circumstances, the Commissian bas not required political advertisers to choose an
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advertising format different than the one they want to use. To the contrary, the Commission has
respected the advertisar’s choice af format and tien loeked at the applicaliility ef the eaemption
to that format. “In Advisery Opinion 2002-09 (Ta'aet Wireless), for example, the requestor
explained that although it was technically possible to remove content in a text message (SMS
message) to make room for a disclaimer, it wauld be uriattractive to potential subscribers. See

Letter from Target Wireless to Federal Election Commiissiori, Comment ori AOR 2002-09
(August 21, 2002). The Commission deterinined that the format in ' which SMS' messages are
displayed met the requirements for the smatl-items exemption: “[T]he wireless telephone screens
that you have described have limits on both the size and the length of the information that can be
comreyed » AO 2002-09 at4.

leew1se, in the case of Revolution Messaging's clients, the “options” identified by Draft
A may frequently be less desirable for a number of reasons. The format about which Revolution
Messaging has submitted this request—static banner ads for mobile phones—clearly has “limits
on both the size and the length of the information that can be conveyed,” just as in AO 2002-09.
Indeed, it is literally impassible to make a disclaimer included in this format “clear and
conspicuous” as required by the Commission’s disclaimer regulation, 110.11(c)(1).

Dralt A’s roliance on Ativisory Opiion 2007-33 (Clab for Growth PAC) is clearly
miaplaced. In ihat Advisory Opinion, tha Cormnissionh daided a request ta exempt a shprt
television advertisement from the “stand-by-your-ad” spoken disclaimer. The Commission
found the “small items” exemption innpplicable in that case because it applies to only visual
media, not ta a “sppken stand by your act disclrimer.....” Id. at 4 (emphasis in original).

The Commission should consider the format about which the requestor Revolution
Messaging, has actually asked and decide whether the small-items exemptxon applies to that
forirat. The answer should be obvious.

2. Draft A Is Contruyy tu the Comuzission’s Policy of Accoanmodming
. Techwologicid Invovatian Thu Expantis Gpportuziity for Politicsl
- Compiunication

As Draft A itself acknawledges, “the Act and Commission régulations need net be
barriers to techno]oglcal innovation and creative forms of advertising,” /d. at 8. Yet imposing
such barriers is precisely what would result from adopting Draft A.

Draft A would bar the most standard mobile advertising format from political advertising
and prevent the use of new and often less expensive ways to spend money on paid messaging.
Some pulitical atdvertisers whe onald nfford static banmer utis miay not be able to afford rich
media or interstitiol ads. Diraft A would require such advertisers to utiiize mobile advertising
formats to better fit the Commission’s requirements, instead of allowing such advertisers to
utilize the format that best maots their neeids, aud themnby expanding aecess to political
commumcqtmn Political campmgns and eammittees should be able to take advumnge of the
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evolving tcchnology that reduces the amount that any one committee or entity needs to spend to
get across a given message, ond theraby onhances the abrllty of more peopln tn pamclpnte in tho
polmi:al precess..

In that regard we respect and appreciate the concems raised by Senator Ron Wyden (D-
Ore.) in his letter to the Commission of September 16, 2013, as to maintaining and strengthening’
disclosure laws. Indeed, Revolution Messaging itself has strongly advocated for increased
disclosure of political spending, particularly.in the area of spam text.messaging. The “small
items” exemption, however, long pre-dates the recent controversy about anorrymous-political
spending; in fact, that exemptlun dates back at least lo the first sa¢ of FEC iegulations issued
after the 1974 Astindments to the Faderal Elestion Camomgn Act. All Revoluiian Mussaging is
asking for is that the Commissian apply that examaptipi by it terms ta mare recently develaped
technology.

3. Requiring a Link to a Website Is Not a Feasible Alternative

Draft A suggests that a political committee can satisfy the disclaimer requirements by-
using its own website us the landing page whichi then has a disclaimer. Complying with this
“modified dlsclanme requirement, however, will not be possible in situations where the website
linked to an ad is not comrolied by thr eriginnl advertiser. As his bsen discussed repemadly in
past Advisery Opinions, while ais that jink to the advertis@’s covn palitical commitiee page will
have thu discliimer, nds that link to a third party website, out of the cantrol of the advertiser, wiil
not. See Advisory Opinions 2011-09 (Faccbook); 2010-19 (Gaogle). Tharefore, Revolution

" Messaging urges the Conmission to exempt from the disclaimer requirements all static banner
mobile advertisement on which it is not physically possible to include a readable disclaimer.

CONCLUSION

For the reasons set forth abave, Revaintion Mnssagmg strongly brges thz Commission to
reject Draft A and adopt Draft B of Advisory Opinion 2013-18.

Thank you for your time and attention to this matter.
Sincerely yours,

4—1

oseph’E. Saqdler
Neil P. Reiff '
Dara S. Lindenbaum

- Attomeys for Revolution Messaging, LLC
cc: Office of General Counsel . .
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Dear Ms. Stevenson: ':—":: - ©
11 C.F.R. §112.1, we are writing

Pursuant to 2 U.S.C. §437f and the Commission’s rules,I
on behalf of our client, Revolution Messaging, LLC (“Revolution Messaging”) to request an
advisory opinion regarding the applicability of the “small itemsi” and “impracticable” exemptions
to the disclaimer requirements under the Federal Election Cam;imign Act and Commission

regulations to mobile phone advertisements.

I Revolution Messaging

Revolution Messaging, a District of Columbia limited liability company, is a full-service
digital technology and strategy company, specializing in the pr(i)vision of mobile
communications strategies, content, and text messaging serv1ces to progressive non-profit

organizations, labar organizations, and Democratic federal and | state palitical committees,
Revolution Messaging creates

including candidates for federal office, and other organizations.
mobile and digital messaging strategies on behalf of its clients, including creating the content of,

placing and providing mobile advertisements.
provide mobile advertisements

Revolution Messaging has bcen cantracted to place and
by vanous clients, including federal committees and tabor organizations. Some:of these clients
i defined by 2. U.S.C. § 431(17).

wish to use mobile advertising for independent expenditures as
Although some of Revolution Messaging’s clients’ mobile advertisements will link to sites

which contain a disclaimer, some will not.
Revolution Messaging has encountered several mobile advertlsmg vendors that refuse to
accept these ads unless a disclaimer is included. As discussed below given the physical size

constraints of the mobile advertisements and the technology in Iolved it is not possible to
ions in these advertisements. Thus,

include a disclaimer that complies with Commission regulation;
these clients will be prevented from placing mobile advertisements that contain express advocacy

unless the Commission clarifies that these small mobile advertisements are exempt from

disclainter requirements.

L: (202) 479-1111 « Fax: (202) 479-1115
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I Mobile Advertisements

Mobile phone advertisements appear on mobile phones when a user accesses certain
content on their mabile phones. Frequenily, these ads appaar wlhcn users acaess free mobile
phone spplications and appear at the top or bettnm af the mobile phone screen in tandam with
the actual application content. In addition, these mobile advertisements may appear on a portian

of the screen when a user accesses certain web sites.

Mobile advertisements are subject to size and content lixlnitations based on two distinct
criteria: 1) the size of the mobile phone on which the advertisement appears, and 2) the number
of pixels available for a particular mobile advertisement.

Although iattay’s top selllog mobile phones «re more advanced than ever, in order to
retain their utility, physical size limitations exist. Mobile phont? screens are typically measured
in diagonal inehes. Providing screen size in diagenal inches gives the lurgest straight-line
measurement that can be obtained from the display. The quotedl screen size, being a diagonal, is
larger than the height or the width of the display and provides an “aspect ratio” (the ratio
between the vertical and horizontal size) in addition to physical|size. Today’s most common
mobile phones measure 5 inches diagonally or less. Specifically, the iPhone 5 measures 4 inches
diagonally; the Samsung Galaxy S4 measures 5 inches diagonaily; and the Blackberry 10
measures 4.2 inches diagonally. Of course, mobile phoae advertisements will appear even
smaller than the full screen size of the mobile phone.

As the physicat size of the various mobile phones varies, mobile advertisements ace not
measured, priced ar purchased based an physical size. To provide advertisers with the ability to
create and purchase advertisements that will appear uniformly én various mobile phones, the
Interactive Advertlsmg Bureau (“IAB”) crented industry standards for mobile phone
advertisements.! These industry standards measure mobile advertisements’ dimensions by the
width and height of pixels available. .

A pixel is the building block upon which mobile images arc created. The mere pixels an
image has, the more detailed the iniage can be rendered. Pixel limitations restrist the possible
content of 1 udvertisement - as each graphic or piece of content requires a certain number of
pixels - which will vary based on several factors, including the crispness of the image, the
number of colors usied, and the amamnt of detail inchided in a graphic. These piitel imitutions
are similar to character limitations in that pixel limitatiens curtnil the amount of cantent which
can be included in an advertisement.

IAB’s Mobile Phone Creative Guidelines limit the dimensions of the largest available
advertisement to 320 x 50 pixels. These ads, often referred to as “banner ads,” generally appear
across the top of a mobile phone’s screen. See true-to-size examples of these banner
advertisemerits below:

! These guidelines are available at http://www.iab.net/guidelines/S08676/508767/mobileguidelines.
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These pixel limitations help ensure that advertisements do not appear blurry regardless of
the type of mobile phone on which it appears. In addition, attempting to inclade tao much
cantent in a limited pixel grupter nmy result in an image of reduced qumiity aud clarity. These
physian] and techualngical limitations restrict a political advertiser’s nbitity to inchule a
disclaimer an raebile advertisenients.

III.  Legal Discussion

Pursuant to the Act and Commission regulations, all public communications require a
disclaimer. 11 C.F.R. § 110.11. Specifically, all required dlsclalmers must be ‘presented ina
clear and conspicuous manner... A disclaimer is not clear and consplcuous if it is difficult to
reud or hear, or if the placement is easily overlooked.” 11 C.F. R. § 110.11(c). The
Commission‘s regulacians esmblish certain exemptions to this troad disolaimer requirement.
Specffically, items, such as “[bJumner stickers, gine, buttons, pens, and similar small items upen
which a diselaimer cannnt he eonveniently printed” are exempt lfram the disclaimer
requirements, 11 C.F.R. § 110.11(f)(1)(i). Also exempt are “water towers, wearing apparel, or
other means of displaying a communication an advertisement of such a nature that the inclusion
of a disclaimer would be impracticable.” 11 C.F.R. § 110.1 l(f)(l)(u)

Alithough the Commission previously concluded that cel!'tam limited character
advertisercents are exerapt from the disclaimer requirements, FEC Advisory Opinion 2010-19
(Google), it welcomed “those other entities [with] slightly different concerns and. .. business
models... to sabmit their requeste.” (Commissian Oport Mceting Audin Recording (Sept. 23,
2010) (Statement of Cammissioner Weintraub) (starting at 06:25). By submitiing this Advisery
Opinian Reqiesst, Revolution Messaging is requesting the Commission to clarify its regulations
and conclude that mokile advertisements which are subject to content restrictians due ta the pixel
limitations and physncal size limitations applicable to mobile phene advertisement qualify for
either the “small item” or “impracticable” exemption.

A. Small Item Exemption

The Commission should conclude that mobile advertisements qualify for the “small
items” exemption for several reasons. First, these mobile advertisements are “small” under any
reasonable definition of “small.” In fact, these advertisements are physically far smaller than
other items expressly exempt from the disclaimer requirements|due to their physical size, e.g.,
bumper stickers and pins.”

In concluding that text messages qualify for an exemption to the disclaimer requirements
under 11 C.F.R. § 110.11(f)(1)(i), the Commission explained these communications are “limited
in the size and length of the messages that they are able to comain.” Mobile advertisements are
subject to almost identical physical “wireless telephone screen [size restrictions which]... limit []
both the size and the length of the information that can be conveyed,” applicable to text

2 See Qoogle Request, Advisory Opinion 2010-19 (noting that the “standard political buttan is 2.25 inches ir
diameter, though buttans of 3.5 inches in diameter are regulasly sold as well.™) (citing http://www.onlneconversian.
com/shape_area_circle.htm).
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messages. Further, the pixel (as opposed to the SMS) technolog

y “places similar limits on the

length of a political advertisement as those that exist with bumper stickers.” FEC Advisory
Opinion 2002-09 (Tagget Wireless). Due to these physical size and technological restrictions,

thesc ads are too small to contain a disclaimer witich “is not diff
110.11(c).

As the banner ad examples provided in Section II above

fionlt to road.” 11 C.F.R. §

demonstrate, due to the physical

and pixel limitations of these ads, the content is exceptionally limited. This media is too small
to include any actual messaging as well as a legible federal disclaimer:

Paid for by ABC PAC, www.abcpac.com. Not
candidate or candidate’s committee.’

authorized by any

The disclaimer alone conaists of fourteen words - twice as many as the number of words
in the content of the wordiest example above. Specifically, it would take more than 40% of the
available pixels to include the required disclaimer (fourteen words) on a banner ad which

includes only ten words, such as in the example below.
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Even if the Commission were to craft a shorter alternate
required to ensure that the disclaimer is legible and easy to read

disclaimer, the number of pixels
would prevent political

advertisers from using mobile advertisements as a medium to communicate with voters. To be
sure, these advertisements are too small to include a disclaimer|that can be “conveniently
printed” because of the physical size limitations and the technological pixel limitations. !

*11 C.F.R. § 110.11(b)(3).
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B. Impracticable Exemption

In the alternative, the Commission should conclude that these advertisements qualify as
an “advertisement of such nature that the.inclusian of a dix.ohlinller would be impractivabde.” 11
C.FR. § 110.11(f)(ii). As is clear fram the true-to-size mobile advertisement examples in
Section II above, even if a significant portion of the available plxels ia allocated to the
disclaimer, due to the specific restrictions applicable to this communications medium, it is

impossible to ensure that a disclaimer complies with the Act.

Further, as the example above demonstrates, even a disclaimer using a significant portion

of the available pixels and space cannot clearly meet the Commission’s requirements as this

disclaimer is easily considered “difficult to read.” Therefore, the Commission should clarify that
it is imeractivable to inelude disrlgimera o these advertisements and thus, these mobile

advertisements qualify for an exemption pursuant to 11 C.F.R.

IV. Conélusion

§ 110.11(f)(1)(i).

Based upon the factual and legal analysis above, the Comm1ss1on should conclude that
the mobile advertisements that Revolution Messaging and its client seek to place quahfy for an
exemption to the disclaimer requirements of the Act and the Commission’s rules and issue an

advisory opinion to this effect.

Sincerely,

sephE Sandler
Neil P. Reiff :

Elizabeth L. Howard
Counsel to Revolution Messaging, LLC




Liz Howard DeagMEEuts: Rledse indBir tesnoRSeEsbelowsn ;1 11012820 A 0HEZ5EPM
From: Liz Howard <Howard@sandlerreiff.com>
_To: "TLutz@fec.gov" <TLutz@fec.gov>, "Joseph E. Sandler" <sandler@sandlerreiff.com>,
Cc: "ANoti@fec.gov" <ANoti@fec.gov>, "rknop@fec.gov" <rknop@fec.gov>, "NStipanovic@fec.gov"
<NStipanovic@fec.gov>
Date: 10/23/2013 04:52 PM
Subject: RE: Revolution Messaging Advisory Opinion Request
Dear Mr. Lutz:

Please find our responses below: -

1. Confirmed.

2. Confirmed. }
3. Confirmed. = -
4. Confirmed.

Do not hesitate to cohtact us if you need any additional information.
Sincerely,
Elizabeth Howard

Sandler Reiff Young & Lamb, P.C.
1025 Verment Avenue NW, Suite 300
Washington, D.C. 20005

w. (202) 479 - 1111

f. (202) 479 - 1115

This message is intended only for the use of the individual or entity to which it is addressed and may
contain information that is privileged, confidential and exempt from disclosure. If the reader of this
message is not the intended recipient or any employee or agent responsible for delivering the message
to the intended recipient, you are hereby notified that any dissetnination, distribution, or copying of
this communication is strictly prohibited. If you have received this communication in error, please
notify us immediately by email. Thank you for your cooperatian.

IRS Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you
that any U.S. federal tax advice contained in this communication (including any attachments) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding peralties under the



Internal Revenue Code or (ii) promoting, marketing, or recommending to another party any transaction
or inatter addressed herein.

From: TLutz@fec.gov [mailto:TLutz@fec.gov]

Sent: Tuesday, October 22, 2013 11:18 AM

To: Joseph E. Sandler; Liz Howard

Cc: ANoti@fec.gov; rknop@fec.gov; NStipanovic@fec.gov
Subject: Fw: Revolution Messaging Advisory OQpinion Request

- Forwarded by Theodore Lutz/FEC/US on 10/22/2013 11:15 AM —--

From:
To:

Cc:
Date:

Subject:

D it s ST LY

Theodore Lutz/FEC/US

"Joseph E. Sandler" <sandler@sandlerreiff.com>,
Neven Stjpanovic/FEC/US@FEC, Robert Knop/FEC/US@FEC

09/26/2013 02:35 PM
Revolutioa Messaging Advisory Opinion Request

Dear Mr. Sandler:

In our recent telephone conversations, you provided us with additional information regarding the advisory
opinien request submitted on behalf of Revolution Messaging. We have set out below our understanding
of the new information. Please either confirm the accuracy of these statements or correct any

misperceptions.

1.

With reference to the IAB Mobile Phone Creative Guidelines chart, Revolution Messaging is
asking the Commission to address the options listed in the row entitled “Image” on the IAB chart -
except for the smartphone interstitial ad (300x250). Revolution Messaging is not asking the
Commission to address the options in the row entitled “Rich Media/Expandable.”

The adverliserrients implicated in the request will be embedded In mobile phone applications or
webeites that, when nccessed on & mobile phonre, tefaull in their presentation to a mobilo pHone
format. The requeet therefore daes net implioate advertisements placed on websites forreatted
for viewing on a desktop, laptap, or tablet.

The propesor advertisements, when clicked by a user, will aither open a wabsite in the phone’s
browser or prompt the user to make a phone call. Of those advertisements that link to a website,
there is ne limitation on the websites a user could be directed to (i.e., the advertisement will nat
necessarily link to a candidate or political committee’s website).

Revolution Messaging asks the following question: “Are the advertisements described in the
request exempted from the disclaimer requirements of the Act and Commission regulations under
either the small itemg or, in the alternative, the impracticability exception?”

We would appreciate your response by omail. Your resporse may be treoted as a supplernent to the
advisory opipioa raquest and, as such, may be placed en the publia racord. Thank you for your

cooperation.

Sincerely,

Theodere M. Lutz
Office of Genaral Counsel — Policy Division
Federal Election Commission

tutz@fec.gov | (202) 694-1650





