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PROCEEDI NGS
(9:35 a.m)

CHAIl R\WOVAN HUNTER: | woul d like to
wel cone everybody the Comm ssions hearing on June
27, 2018, to discuss issues pertaining to internet
t hat contain express advocacy, solicit
contributions or are made by political commttees.
Bot h proposal s woul d continue to require
disclainmers for certain internet comunications
and both would allow certain internet
conmuni cations to provide disclainers through
al ternative technol ogy. The proposals differ
however in their approach.

We al so posted on the Conmm ssion's
website sanple internet ads show ng how t he
proposed di sclainer rules would work in practice.
And we have copies of those; a hard copy at the
back table and we nay reference them today at our
heari ng.

Hi, good norning. | would |like to thank
our staff and the Ofice of General Counsel for

their hard work on this rul emaki ng. Thank you to
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6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

all of you. And to all the people who took tine
to comment on the proposed rules and especially
t hose who have cone here today to give us the
benefit of their practical experience and
expertise on issues raised by the proposed rul es.

| would like to describe briefly the
format that we will be followng for the next two
days. W expect to have a total of 18 w tnesses
who have been divided anong five panels. W wll
hear fromthree panels today and two panels
tonorrow. We have allotted one and a half hours
for each panel today and one and an hour and ten
m nutes to each panel tonorrow. Each witness wll
have five m nutes to make an openi ng statenent.
We have a light systemat the witness table to
hel p you keep track of your tinme. The green |ight
wi Il go on when you begin and when there is one
mnute left, the yellowlight wll cone on. Wen
the red light cones on, it's tinme to wap up your
openi ng renarks.

The bal ance of the tinme will be reserved

for questioning fromthe Comm ssion. And that

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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guestioning will be a little bit - it won't be
formal. So we'll just kind of go with whoever has
guestions whenever they do and we'll do our best

to allocate the tinme anong all four of us. W
plan to break for lunch after the first panel.
And the hearing will resune with the second panel
begi nning at one o' clock. Please keep in mnd, if
you | eave the room you have to go through security
agai n when you cone back in.

| understand sone of ny col | eagues nmay
have openi ng statenents, so we'll do that in a
mnute. And then as soon as we finish opening
statenents, we'll begin wth the first panel and
"Il introduce you after opening statenents. Just
one thing I'd like to add at |east just speaking
for nyself today. | appreciate all of the
coments that we've received. They've been
I ncredi bly hel pful and very illumnating, and it's
certainly helped ne in ny thinking on how to nove
forward on this inportant rul emaking. | know we
all share the desire to try to cone up with a rule

in this case. And | know we'l|l work hard together

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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totry to do so. |I'mlooking for a clear

obj ective and admi nistrable standard that's
platformneutral that can - tells advertisers how
to go fromthe requirenent of a full disclainmer on
the face of the ad to an alternative disclainer or
an indicator. Wwen | say 'indicator', | nean
sonet hi ng that has sone sort of synbol on the face
of the ad that lets the reader know that there's a
full disclainmer one easy click away.

So, | think that that adm nistrable
standard is really inportant for determ ning how
to nove forward. W proposed one in Alternative
B. W propose a 10 percent objective standard.

It wasn't well-received for a variety of reasons
because often when you put an ad on one platform
t hose nunbers are different dependi ng on what
platform So, for that reason and others, it
wasn't as well-received as we had hoped. But ny
goal at least is to try to cone up with sonething
that is again, admnistrable, clear, and
objective. And if we're not able to do that, |

think that it neans a different type of outcone.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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But that's sonmething that |I'mcertainly | ooking
forward to talking to all of the w tnesses about
t oday.

Madane Vice Chair, do you have an

openi ng st atenent ?

VI CE CHAI R VEI NTRAUB: | do. Thank you,
Madane Chair. | want to echo the Chair in
wel com ng everybody here today. | know |I'm all

excited to | earn what everybody has to share wth
us today. | want to thank so many people really
for their participation so far. 160,000 Anericans
wei ghed in with us on the NPRM and that is really
quite a testanent to how i nportant Americans think
this issue is and | share their concern and their
enthusiasm And | thank every single person who
took the tine to do that. | also want to thank ny
col | eagues and particularly the Chair who has been
wor ki ng very diligently and collegiately with ne
on this. And | value that. And | also want to
thank the staff. | want to particularly thank
sonme of the folks in the Ofice of General Counsel

who have put in an enornous anount of tine on
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this; Jessica Selinkoff, Neven Stipanovich, and
particularly Erin Chlopak who is about to | eave us
but agreed to stay through this week so that she
could hel p shepherd us through this hearing. W
are going to mss you, Erin. You have done
i ncredi bl e service to this agency and our country
and we appreciate your hanging in there to get us
t hrough this week. But | want to thank you for
everything that you have done getting us ready for
this hearing as well as all of your good work for
t he Conmm ssi on.

And a few words about the rul emaking.
Ri ght now, the rules say that all public
communi cations are required to have a clear and
conspi cuous disclainer. So that's not a bad pl ace
to start. Public communications includes
advertising on the internet. Now, sone people
seemto be confused about how exactly to go about
that. So, | think we know what we're trying to
acconplish, and the question is, howis the best
way to get there, to get to a place where the

Aneri can people have the information they need to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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evaluate the ads that they're seeing on whatever
platformthey are viewing it on; on their phone,
on their desktop, on their laptop, on their

tabl ets. However, they are seeing information,
they're entitled to know where it's comng from
So, making sure that the voters are fully inforned
Is one of ny very strong priorities.

Advertising, political advertising in
particular, is noving to the internet in -- at an
astonishing clip. According to the Center for
Responsive Politics, in 2014 digital ads nmade up
| ess than one percent of political ad spending.
But by the 2018 md-terns, it's expected to
constitute about 22 percent and a cost of
predicted -- a predicted cost of 1.9 billion
dollars. So, there's a lot of stuff going on
right now and it's inportant that people know
where it's comng from | want to nention in
passi ng that, you know, one of the -- sonething
that is in the background in all of this is the

| arger political picture out there. W saw a |ot

of that placed in the |ast election by people who
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are not legally entitled to do so, particularly by
foreign powers. And that is sonmething that is
flat out illegal and one of the purposes as the
Suprene Court has taught us of disclosure rules is
not only to informthe public but also to deter
and detect bad conduct.

And | hope that this rulemaking wll
help us in our efforts to do so. And of course,
we want to be able to provide clear guidance
because people need to know how to conformw th
the rules and in the best of possible worlds, we

Wil wite rules that are so wonderfully clear

t hat absolutely everyone will know how to conply
wth themand will do so. And that will be great,
but we also need to enforce the rules. In order

to provide people with a little bit of notivation
for doing that there are sone key issues we have
to address. | think the Chair flagged one of
t hem

This issue of the trigger point, what is
it that triggers the nove fromthe requirenent to

have a full disclainer on the face of the ad

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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versus havi ng sone kind of adapted discl ai ner
where you'd have to follow a link or get to sone
ot her junping off place in order to find the
information. | think that is a key issue that we
need to address here.

It's also inportant to ne that people
have easy access to this information. W' ve
received sone testinony on the fairly | ow
percent age of people who also click on Iinks. So,
| think getting -- having a rule that ensures that
the nost information that's reasonable to provide
on the face of the ad that it is there, | think
that will also be inportant. And | also think
that it is inportant to get it right and it's al so
I nportant to do this efficiently. | still believe
that it is possible to get a rule in place this
year if we work diligently to do so. And I'm
personally commtted to trying to do that. So,
having said that, | very nuch |ook forward to the
testinony that we're going to receive today.

CHAl RMOVAN HUNTER:  Thank you, Madane

Vice Chair. Comm ssi oner Petersen?

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

13

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

COW SSI ONER PETERSON:  Thank you,
Madane Chair. | want to echo what the Chair and
the Vice Chair have said thus far about the
efforts of staff; the Ofice of General Counsel
has done a trenendous job noving us to this point
in the rul emaki ng process. | also want to thank
Ms. Chl opak for the excellent work that you've
done here at the Agency and you'll be greatly
m ssed when you leave. | want to thank the Chair
and the Vice Chair for their efforts to get us to
this point and for their collaborative efforts.
And | feel optimstic that at the end of the day,
we're going to be able to reach a result that wll
update our rules to accommodate the new realities
of the way online communications have changed and
transfornmed our political process.

It's not exaggeration to say that over
the ast two decades, that that transformation has
been pretty substantial; federal candi dates,
parties, independent actors increasingly rely upon
online platforns to communicate with voters and to

rai se funds. Wiile Anerican citizens use internet
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resources to gain informati on about races and

| ssues that are influencing races and to organize
anongst thenselves. The use of the internet is a
tool for political engagenent has had a
denocratizing effect. Low cost platforns enable
speakers with few resources to comrunicate to

| ar ge audi ences. Wile at the sane tine, a
seemngly infinite way publicly avail able
resources aid the citizenry in casting inforned
votes. And overall, this devel opnent has been a
positive one.

But while internet's expandi ng influence
on the el ectoral system has continued a pace, it
has created adm ni strative chall enges, especially
for the Comm ssion as we have grappled with how to
apply a law that was witten with kind of
tradi tional nodes of advertising in mnd;
television, radio, printed nedia. And we are now
tasked with how do we apply that |aw to speech
conducted on conputers, tablets, snartphones, and
ot her energent technologies as we've dealt with

this i ssue a nunber of tines in the | ast decade

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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pl us.

For instance, the Conmm ssion has
previ ously consi dered advi sory opi nions regarding
how f ederal disclainmer requirenents apply to
character limted texts, small ads posted on
Facebook and Google, and snall banner ads on
mul tiple devices. And the current rul emaking
I nternet communi cation disclainers represents the
nost recent and anbitious effort in this ongoing
process.

So, as we nove forward with the
rul emaking, | believe its twin goals should be
first, vindicating the information interest of the
Aneri can people to know who is sponsoring
political ads, and two, ensuring that online
t echnol ogi es continue to flourish as tools for
political speech. And to neet these goals |
believe any final rule nust be flexible enough to
accomodat e t he nunerous devices and pl atfornms by
which political speech is delivered and consuned
and the rapid pace of technol ogical innovation. |

agree wth the Chair when she says that whatever

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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rule we adopt it nust be objective and easily

adm ni strable so that those who are subject to the
rule don't have to account to the Agency for
frequent advisory opinions to know what is or is
not permtted under that rule.

Today's hearing represents an inportant
step toward adapting the Conm ssion's disclainer
regulations to the realities have been in that
political communications. And like I said, |I'm
optimstic that the Conm ssion is going to
conplete this task. And | want to echo what was
said earlier about thanking those who took the
time to submt comments. There were thousands of
I ndi vi dual s and organi zati ons who felt strongly
enough about this topic to submt coments to the
Agency. And | greatly thank those who are willing
to testify today to help educate the Conmm ssion as
to the |l egal issues, the technol ogical issues, and
how we can best construct the rule that will neet
the interests that are advanced in the Statute as
well as allowing the online tools that are

all owi ng so nmuch innovation in the political realm
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to continue to flourish wi thout any inpedi nent by
a reqgulatory reginme, which may be a little slowto
adapt to the newrealities in the online
at nosphere. So, | look forward to the comments
and the testinony that we receive today. And I'd
be happy to ask questions at that tine.

CHAl RMOVAN HUNTER:  Thank you
Comm ssi oner Petersen. M. Wlther?

COW SSI ONER WALTHER:  Thank you, Madane

Chair. | just wanted to echo everything that's
been said already. And therefore, this wll be
short. In preparing for this hearing | went back

into the first hearing that | attended when | was
Chair of the Commission in July 29, 2009, nine
years ago. And that was the beginning of a
three-day hearing entitled, Public Hearing

I nt ernet Communi cations | nprovenent Initiative.
And here we are nine years later. W've been
through a I ot of new technology and a | ot of

advi sory opinions. But we've tried to work

t hrough a nunber of issues that now we are w ser

to a | arge degree, but we still have a long way to
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| earn.

| think my concern to sone degree is
okay, we know where we are now. W know how
behi nd we've been but where can we | ook for the
future. And do we have any thoughts on where the
next step mght be or two or three steps. W
shoul d start thinking about that. | nean, for
exanple, | wake up this norning and | see a little
clip and it goes on in maybe three seconds and
then it gives ne a little short notice about what
happened today. But if it said, "Vote for Ceorge"
onit, then what do we do? And if it's a matter
of a short tinme in thinking of timng, how can we
make sure that we do what | think is the key to
this whol e Agency and that's disclosure. That's
the reason we're here is to educate the public on
the flow of noney coming in and out of the
political system And there's all these great new
I nnovations but we at the sane tinme need to be
al ert enough to know how we can cope with that and
still keep the public fully inforned.

Again, | want to thank everyone that's

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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al ready been thanked. Qur staff has been
i ncredible on this as well as our own assistants
who have worked together with each other. They' ve
| earned. They've, you know, they've nade
suggestions and have cone up with a nunber of
interesting illustrations that should provi de sone
good comment. So, let's get started. And again,
t hanks for being here.

CHAl RMOVAN HUNTER:  Thank you,
Comm ssioner Walther. Wth that, 1'd like to
I ntroduce our first panel for the hearing. M.
Al l en Dickerson who is the Legal Director for the
Institute for Free Speech, M. Brendan Fischer,
Director of Federal Reformfor the Canpai gn Legal
Center, M. Paul Ryan, Vice-President, Policy and
Litigation for Common Cause, and M. Ilya. Dd I
say your first nane correct? |lya Shapiro, Senior
Fellow in Constitutional Studies at the CATO
Institute. And I'mtold M. Shapiro, that today
Is your birthday. |Is that correct?

MR. SHAPIRO |'mcelebrating it like

nost people do in Washi ngton. (Laughter)
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CHAl RWOVAN HUNTER:  Wel |, happy birthday
to you and thank for com ng particularly on your
birthday. M. D ckerson, would you |ike to get us
started today?

MR. DICKERSON: It would be ny pleasure.

CHAl RWOVAN HUNTER:  Thank you very nuch.

MR. DI CKERSON: Thank you. And good
nor ni ng, Madane Chair, Madane Vice Chair, nenbers
of the Comm ssion. |It's a privilege to join you
for this hearing. And | thank you for choosing to
hold it and inviting ne to appear on behalf of the
Institute for Free Speech.

More than six and a half years ago, this
Commi ssion first solicited coments concerning the
appropriate application of the existing small item
and inpracticability exceptions to the disclainer
requirements for small or character |imted
I nternet advertisenents. As a |legal matter this
hearing can only address that narrow question.
Nevert hel ess, certain conmmenters have attenpted to
transformthis rulemaking into a response to

foreign political influence. This Conm ssion is
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nei t her enpowered and nor conpetent to
meani ngfully contribute to that m ssion.
According to the Mnority Party on the
House Intelligence Commttee, recent Russian
efforts to influence the 2016 CGeneral Election
were overwhel mngly directed at organi c soci al
nmedi a posts and not paid content. And of the paid
content, very little included express advocacy.
At nost, according to USA Today, "only 100
Russi an- backed Facebook ads supported or opposed
candi dates". This Comm ssion has authority over
pai d expressed advocacy. So even if it had called
this hearing years earlier and used its authority
to the hilt, it would've added a disclainer to
sone subset of those 100 ads worth perhaps a few
t housand dollars. O course, those ads were
already illegal as the Vice Chair already pointed
out. And as the recent indictnments announced by
Speci al Counsel Robert Miell er docunent, Russian
Intelligence Agencies were willing to commt
multiple felonies including crines |ike identity

theft conpletely unrelated to Canpai gn Fi nance
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Regul ati on.

In this context of proper governnent al
response is deterrence. And other agencies are
wel | equi pped to provide the diplomatic mlitary,
econom ¢, and counter-intelligence resources
required. But | suspect that no infornmed person
outside this building and very fewwthin it
sincerely believe that foreign intelligence
services wll be deterred by this agency's civil
enf orcenment docket.

By contrast, average Anericans w t hout
t he enornous resources of foreign governnent can
easily be chilled by this Conm ssion's actions.
This first has | ong been understood in the nore
run of the mll context of physical
advertisenents. Even where disclainers are
technically possible, they are often excused under
| ongst andi ng and uncontroversi al exceptions.
Bunper stickers and canpai gn buttons coul d be made
| arger. Billboards could be repainted. A second
skywiting plane could be sent aloft to deliver a

di scl ai mer but none of that is required.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

23

1

10

11

12

13

14

15

16

17

18

19

20

21

22

The burdens of inposing a bureaucratic
script on these venerable forns of canpai gn speech
woul d render themineffective, unaffordable, or
both. Many speakers would sinply forgo using
them No good reason has ever been given for
failing to inport this common-sense approach to
small or brief online advertisenents. The sane
policy interest are present. Disclainers distract
froma speaker's nessage. And this is
particularly true when the speaker's nessage is
especially brief. And the sane | egal concerns are
i n play.

If it requires disclainmers that wl|
obj ectively swall ow a speaker's underl ying
nmessage, the Conm ssion wll in essence be banning
certain forns of political advertisenent. |Is
t here any question that canpai gns would forego
printing canpaign's bunper stickers or buttons if
they were required to carry the full disclainmer
required for printed nmaterial? And by anal ogy, is
there any doubt that advertisers will not run six

second ads if they nust include online four
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seconds of mandatory discl ai nmer?

As this Comm ssion hopefully proceeds to
a final rule it should acconplish three things.
First, the adopted rule nust all ow speakers to use
any commercially avail abl e product they choose.
Especial |y, when that product is cheap, readily
avai l abl e, and therefore a prine candidate for use
by nbdest and unsophi sticated speakers. Second,
It should establish a clear line so that speakers
know precisely when a disclainer is required and
what it nust say. And third, and arguably nost
difficult, this guidance nust be flexible enough
to be applied in the future w thout further
rul emaki ng as technol ogy advances.

Thank you again for the opportunity to
be here and |I | ook forward to your questions.

CHAl RWOVAN HUNTER:  Thank you very nuch,
M. Dickerson. Next, we're just going to go
al phabetically. So next is M. Brendan Fi scher
fromthe Canpai gn Legal Center.

MR. FI SCHER: Great. Thank you. Thank

you for holding this hearing and the opportunity
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to testify. So, this is of course, a very
| nportant issue and as Comm ssi oner Wi ntraub
eluded to, a rapidly increasing share of political
spending is going towards digital political ads.
In 2012, 1.7 percent of political ad spendi ng was
digital. This year, it's expected to reach 22
percent of overall political ad spending. And in
the 2016 El ections, both foreign and donestic
actors took advantage of the growth in digital
political advertising and the Conm ssion's
relative inaction on this very topic to influence
Anerican voters while omtting basic information
about who paid for these ads. And digital
political ads were not only used as a neans of
encour agi ng people to vote for candi dates but al so
expressly used by both foreign and donestic actors
as a neans of deterring people fromvoting at all.
And di scl ainers give voters, press, |aw
enforcenent tools to detect and uncover foreign
i nfl uence even if only a small percentage of the
ads run by Russia included disclainmers or should

have i ncluded disclainers that may have been
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enough for the press and the public to uncover
this foreign interference effort nuch sooner.

And | appreciate the work of the
Comm ssion in crafting two alternatives that
attenpt to ensure that viewers of digital ads have
I nformati on about who is trying to influence them

So, I'l'l just hit a few main principles
that | think should guide the Comm ssion's
consideration and | ook forward to your questions.
So first, disclainer information should be
delivered in the sane format as the conmuni cative
content. Digital advertisenents increasingly
comruni cat e nessages through a conbi nati on of
text, video, and audio. And the rules should nake
clear that disclainers are required for each
conponent of an advertisenent that independently
satisfies the statutory criteria.

An advertiser running a native ad on
Buzzfeed, for exanple should not be able to evade
di scl ai mer requirenents by enbedding a video in an
ot herwi se text-focused ad and only including the

di sclaimer at the end of the video. Facebook al so
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made this point in their comments, that

m xed- medi a ads should include a disclainmer on the
outside of the ad or in the frane of the ad. And
both alternatives fromny perspective present
problens in this regard.

Two, as nuch disclainer information as
possi bl e shoul d be delivered on the face of the ad
itself. Voters should be able to |earn who is
I nfl uencing themimedi ately upon view ng a
political ad online.

Depending on the platform it's very
easy to m stake a paid advertisenent for an
organic post. And as Professor Young Me Kims
comments describe, voters are overloaded wth
advertising on digital platforns both political
and commercial. And requiring voters to take an
affirmative step to learn who is trying to
I nfl uence themis very likely unrealistic.

Three, any exceptions fromon ad
di scl ai ner requirenents should be narrow and
gui ded by the objective constraints of the

advertising nmedi umand not the subjective
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preferences of the advertiser. And that the
Commi ssion nust be careful not to craft a rule
that renders disclainers optional. Because if it
does, nmalicious actors both foreign and donestic
wll find ways of avoi ding disclainers.
Alternative A only provides an excepti on when a
di scl ai mer cannot fit due to the external
character or space constraints and we support this
approach. Alternative B offers a 10 percent rule
and we appreciate the goal of crafting an

obj ective standard. But we have concerns that
this objective standard coul d be gai ned and woul d
be largely within the control of the advertiser
and al so have concerns about the 10 percent as a
nunber .

And the finally, want to nake sure that
one step neans one step. W applaud both
alternatives for requiring that viewers of ads
w th adaptive disclainers need only go one step to
acquire the full statutorily required disclainmer
i nformation. And the Conm ssion shoul d make cl ear

that selecting an indicator on an ad is that one
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step. Being forced to scroll through or click or
ot herw se navigate other material in order to find
the statutorily required disclainer information
woul d be a second step and shoul d expressly barred
either inthe rule itself or in the explanation
and justification for the rule. And thank you and
| ook forward to your questions.

CHAIl RWOVAN HUNTER:  Thank you, M.
Fi scher. M. Ryan?

MR. RYAN. Good norning, Chair Hunter,
Vice Chair Weintraub, Comm ssioners. M nane is
Paul Shamus Ryan. |'mVice President for Policy
and Litigation at the non-Profit, non-Partisan
denocracy watchdog group, Common Cause. Thank you
for this opportunity to testify at this hearing.
It is an honor to be before you representing nore
t han 25, 000 individuals who signed the witten
coments that Common Cause submtted in this
rul emaki ng | ast nonth and representing nore than
1.1 mllion Common Cause nenbers and supporters
across the United States.

Anericans have a right to know who is
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spendi ng noney to influence their votes on
el ection day and |I'm here on behalf of Comon
Cause and on behal f of American people to fight
for that right. Eight years ago, in Gtizens
United, an 8:1 majority of the Suprene Court
uphel d agai nst constitutional challenge the
federal |aw disclainer requirenents at issue in
this rulemaking as applied to two 10 second tv
ads. It's worth noting that the FECA disclai nmer
requi renment required a text disclainmer on those
two 10 second tv ads to be on screen for a m ni num
of four seconds. |In other words, the Suprene
Court upheld a disclainer that took four seconds,
40 percent of the 10 second ads at issue in that
case.

The Citizens United Court reason the
di sclainers provide the electorate with
I nformati on and ensure that the voters are fully
I nf ormed about the person or group who is
speaking. The Court went on to explain further,
"identification of the source of advertising nmay

be required as a neans of disclosure so that
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people will be able to evaluate the argunents to
whi ch they're being subjected". At the very
| east, the disclainers avoid confusion by nmaking
clear that the ads are not funded by a candi date
or a political party.

And finally, the Ctizens United Court
underscored the prom se of nore effective
di sclosure in the internet age. Explaining back
i n 2010, "a canpaign finance systemthat pairs
corporate independent expenditures with effective
di scl osure has not existed before today". Wth
the advent of the internet, pronpt disclosure of
expendi tures can provi de sharehol ders and citizens
with the informati on needed to hold corporations
and el ected officials accountable for their
positions and supporters. This transparency
enabl es the el ectorate to nmake inforned decisions
and give proper weight to different speakers and
nmessages.

The Suprene Court understands that while
it is indeed true that the internet and its

communi cations are different than traditional
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medi a, the difference does not warrant an
automatic default to less informative disclainers.
On the contrary, a principle virtue of the
Internet is its ability to deliver information.
And the Conmm ssion's disclainer rules should
capitalize on this virtue, not undercut it. Yet
despite the fact that the Suprene Court has
explicitly upheld current disclainmer requirenents
as applied to 10 second tv ads and has extolled
the virtues of better disclosure in the internet
age, sone argue that applying disclainer
requirenents to snmall internet ads is
unconstitutional. The Suprene Court has settled
this matter. The Suprene Court has spoken, and
t he Comm ssion should di sregard such argunents.
Common Cause urges the Comm ssion to
adopt di scl ai mer regul ati ons proposed as
Alternative Ain the NPRM Alternative A sensibly
applies disclainer requirenents for tv, radio, and
print advertisenents to their online anal ogs of
vi deo, audi o, text, and graphic advertisenents

while allow ng use of a |less informative adapted
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di sclaimer only when a full disclainer cannot be
I ncluded in the adverti senent due to technol ogi cal
constraints.

Common Cause opposes Alternative B,
whi ch woul d not require online advertisers to
i ncl ude the Stand by Your Ad discl ai ner | anguage
presently required for tv and radi o adverti senents
even though such disclainer | anguage could easily
be included in nost online video and audio
advertisenents. Alternative B would al so perm t
the use of a less informative adapted disclainer.
Even when no intrinsic technol ogical constraints
prevent the inclusion of a full disclainer.

"Il close nmy remarks with a quote from
First Amendnent stalwart, the late Justice Scalia
fromhis concurring opinion in the political
di scl osure case, Doe v. Reed, "Requiring people
to stand up in pubic for their political acts
fosters civic courage, w thout which denocracy is
dooned. For ny part, | do not | ook forward to a
soci ety whi ch canpai gns anonynously hi dden from

public scrutiny and protected fromthe
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accountability of criticism This does not
resenbl e the hone of the brave". WelIl count
Common Cause and its 1.1 mllion nenbers as brave
menbers of the Scalia Canp in defense of political
di sclosure laws. Thank you. | look forward to
your questions.

CHAl RWOVAN HUNTER:  Thank you. The
bi rt hday man, M. Shapiro.

MR. SHAPI RO. Thank you, Madane
Chai rwoman and Conmm ssioners. |It's an honor and a
pl easure to appear before you. As you know, CATO
IS a nonpartisan public policy research foundation
dedicated to free markets, individual |iberty, and
limted governnent. And we have | ong advocat ed
for the right of citizens to speak freely,
especially about political topics relevant to our
denocracy. Now, we are not litigators. W don't
file cases or advise clients on howto conply wth
various of your rules. |I'ma sinple
constitutional |lawer, not a technical political
| awyer and so nmy focus will be on the First

Amendnment i ssues, which are central | think to
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what ever the nitty gritty of the rule ultimately
must be. And that's because that vigorous debate
on matters of public concern lies at the core of
the First Amendnent. And political speech demands
stronger First Amendnent protection than any ot her
ki nd, not |esser due to abstract fears of undue

i nfl uence or anything else. Too often the
assunption is the opposite, that speech related to
political canpaigns is sonehow nore suspect than
any ot her kind of speech.

And di scl osure requirenents indeed have
the capacity to confuse or add noise to political
di scussions as nmuch or nore as informng voters.
After all, what does a disclosure saying that this
paid for by the Mtherhood and Apple Pie PAC
really do for voters? Take the infanous Jesus v.
Satan digital ad during the 2016 canpaign that it
turns out was created by Russian hackers. It
seens like if that kind of advertising is what
swayed the election, then adding a little
di sclainmer that this was funded by Russi ans,

that's not really getting at the heart at what
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ails our denocracy. And as the I RS has | earned,

j udgi ng organi zati ons based on certain search
terns that are disfavored is a dangerous

I nfringenent on liberty, as well. Any good | awer
will tell you that the nore extensive the

di scl ai mer or disclosure, the less |likely any of
it wll be read or observed or absorbed. And
therefore, it could be counterproductive to the
entire effort.

Wil e the Suprene Court has indeed held
that disclainmer requirenents nmay be inposed, the
burdens of these requirenents should be [imted to
only the mninmnumrequired to actually informthe
public. Al too often, the purpose of disclosure
rul es and other as a subset of other canpaign
finance rules is to chill political speech, rather
than actually informng voters or the political
debate. As the Suprenme Court said in relation to
the NAACP's desire to protect its nenbers in Jim
Crow Era Al abama, the disclosure requirenents have
to be tailored to the narrow i nterest because,

"conpel | ed disclosure of affiliation with groups
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engaged in advocacy may constitute as effective or
restraint on freedom of association as a direct
curtailment of the right to speak itself".

And just yesterday of course, the
Suprene Court deci ded another rel evant case, NFLA
v. Becerra that touched on the burden of conpelled
di sclosure. During oral argunents in N FLA, three
justices specifically addressed this point.
Justice Kennedy declared that burdens from
requi rement of the kind at issue there were undue
burdens, that we should suffice to invalidate the
Statute. And then two justices that ended up in
the di ssent yesterday in the final opinion still
during oral argunent tal ked about how a
mul ti-lingual requirenent could be very burdensone
In the words of Justice Gnsburg. O as Justice
Sot omayor said, "that unless the provision was
limted in certain manners, it would be nore
burdensone and wong". And Justice Thonmas'
maj ority opinion tal ked about a billboard for an
unlicensed facility that says, 'Choose Life' would

have to surround that two-word statenent with a
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29-word statenent fromthe governnent in as many
as 13 different |anguages. And so, the unlicensed
notice grounds out the facility's own nessage. |
think that is the cautionary tale here.

W can't have -- however you draw the,
you know, 10 percent, 12 percent, 8 percent, all
those technicalities, it can't be such that the
overall nessage that the ad is trying to convey is
drowned or obscured by whatever the disclosure
requi rement m ght be. Even Justice Breyer in
di ssent tal ked about that, said, "I agree that
undul y burdensone di scl osure requirenents m ght
offend the First Amendnent”. And Alternative Ais
particularly troubling here. The Stand by Your Ad
requi renment that's not even clear what the basis,
the statutory authority for the Commi ssion to
| npose this kind of requirenent on internet ads in
the first place.

But in general, we submt that rules
desi gned for newspaper ads are not sensibly
applied to Twitter. Requiring that online nedia

conport with rules designed for a world of
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newsprint in vacuum tube makes about as nuch sense
as requiring smartphones to use a rotary dialing
mechani sm

Alternative B does provide sone nore
flexibility but still it's sonewhat Macgyver ed.
Jamm ng the square peg of nodern online nmedia into
t he round hol e of canpaign finance.

So, just ny final thought, | agree with
M. D ckerson that to the extent that the
Commi ssion feels that guidance to be given, we
woul d encourage it to consider the | east
restrictive neans avail able consistent with the
right of free expression and keeping in mnd that
technology is constantly evolving. Less is nore.
Thank you.

CHAIl RMOVAN HUNTER:  Thank you very nuch

to all of you. That was very hel pful. So, now
we'll open it up to questions for Comm ssioners.
As | said earlier, we'll just kind of try to nake
sure that we -- everybody gets an opportunity.

Does anybody -- woul d anybody |like to start?

Madane Vice Chair?
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VI CE CHAI R VWEI NTRAUB: Ckay. So, let's
junp into a couple of the issues that you all
rai sed in your opening statenents. And thank you
M. Shapiro in particular for comng on your
bi rt hday. W don't --

MR SHAPIRO It was this or the Suprene
Court. Either way | was doi ng sonet hing.

VI CE CHAI R VEI NTRAUB: Ww  You nust
really like us. W don't have cake but there wll
be cookies at lunchtine so, you know, | don't have
any candles. But we could sing "Happy Birthday".

A couple of issues that | think are
going to be key here: one as both the Chair and |
mentioned earlier is this issue of when does one
go to an adapted disclainer? Do we have general
agreenent fromthe panel that there are sone
ci rcunstances in which an adapted disclainmer would
be appropriate? Wll, nost people are noddi ng.

M. Dickerson doesn't |ike that disclainmer at all.

MR. DI CKERSON: Sonet hing of an
overstatenent, Madane Chair (sic) Vice.

VI CE CHAI R VWEI NTRAUB: Ckay. (Laughter)
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Seens to be general agreenent that sonetines we
coul d have an adapted disclainer. So, the key -
one of the key questions is going to be, when does
t hat happen? Now, Alternative A proposes that
when -- unless there's sone technol ogi cal
| npedi nent, you have to put the entire disclainer
on the face of the ad. Now, as we were goi ng back
and forth on this and trying to cone up with
exanpl es, the exanple was proposed well what if
the disclainmer could fit but it would take u 95
percent of the ad space. That | don't think was
the intention behind that proposal. But then the
guestion is, so if not that than what actually
would be the limt? Do we need sone kind of
metric?

On the other hand, in Alternative B the
10 percent Iimt sone people said was arbitrary,
you know, why 10 percent? Wy not nine percent or
11 percent? And they would as the Chair el uded,
some commenters who worried how it could be
| npl emented across different platforns. So, |

think that we are open to suggestions for
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| nprovi ng either both, cone up with a brand-new
| dea for us.

| open it to the panel. Under what
ci rcunst ances should the Conm ssion require that
or allow that one could use an adapted di scl ai ner
rather than put the full disclainmer on the face of
the ad? Anybody?

MR. FISCHER: Well, | think first of
all, I'll echo sone of the comments of M. Shapiro
and M. Dickerson, that technol ogy is dynam c and
adapt abl e and qui ckly changing. And the conpani es
| i ke Facebook or Twitter or other platforns can
find ways to incorporate a full disclainmer wthout
necessarily limting an advertiser's conmunicative
content. | know we'll be likely discussing sone
of the exanples that were distributed applying
these rules. But these exanples are al ready out
of date.

Facebook ads are allowing a full
disclainmer on the ad itself without limting what
an advertiser is comunicating to its audi ence.

And | think if the Comm ssion were to establish a
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baseline that political advertising as a general
rule must include a full disclainmer on the face of
the ad or at a m nimuminclude that nane of the
advertiser that paid for the ad, the industry wl|l
very qui ckly adapt.

These -- | don't know that these are
difficult questions. And | don't know that the
I ndustry is unable to ensure that voters have
basic statutory information about who is trying to
I nfl uence them

MR. RYAN. | have a few thoughts I'd
like to offer. So, | think with respect to this
guestion, the Suprene Court as | nentioned in ny
openi ng remarks has given us sone guidance. In
Citizens United Plaintiffs chall enged the
application of the statutory disclainer
requirements with respect to three video
advertisenents; one 30-second ad, two 10-second
ads. And as required by the Statute, the
di sclaimer for those ads nust be on screen for a
m ni mum of four seconds. So, a four-second

di scl ai mer, 10-second ad, Suprene Court says
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perfectly constitutional supported by

| ong-recogni zed i nportant governnental interests.
Not hi ng has changed in that constitutional

anal ysis. That was ei ght nenbers of the Suprene
Court approved a disclainmer that took up 40
percent of the ad. So, at the very least, | think
the Comm ssion could | ook to that gui dance as
establishing any threshold up to 40 percent as
bei ng constitutionally permssible according to

t he Suprene Court.

The proposed regulation in Alternative
A, which Common Cause supports only allows for the
al ternative disclainer, the adapted disclainer if
the ad cannot fit due to external character space
constraints cannot fit a required disclainer.
Only then can you nove to the adapted disclai ner.
So, that's the standard and the rule.

The standard in the exanple ads is a
little bit different and | was confused a little
bit by that. Exanple No. 2 in particular caught
my attention and | think Allen, you nentioned in

your comments and the Institute's comments sone
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confusi on about these exanples. The analysis for
Ad No. 2 says, "does Alternative Arequire the
full disclaimer be used here? No, the
advertisenent cannot due to external character or
space constraints practically include a full
di scl ai mer ad space.” Well, 'practically' isn't
I n the proposed regulatory text. So, Common Cause
didn't respond to that |egal standard. You know,
and | would -- and it was only in prepping for
this that I gave -- you know, |ast night that |
gave that a close read and thought that's a
different standard. So, |'mnot sure exactly what
"practically' neans.

| Iike the standing of the proposed
rul e, must have the full disclainer unless there
are external constraints that nean cannot fit the
required disclainmer and I like to the Suprene
Court's guidance of up to 40 percent of the ad
woul d be perm ssi bl e.

MR. DICKERSON: If | may, | think
there's two threshold questions. The first is,

t he question of exactly how we reason in Ctizens

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

46

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

United. And |eaving aside the constitutional

I ssue and | think there's sone debate about

whet her the conpell ed disclosure or excuse ne, the
conpel | ed speech aspects of that claimwere fully
presented in that case. Wat was presented was --
what Citizens United argued was an under-breath
argunent. They said the reason we're conpl aini ng
in part is that we have to put these full
broadcast disclainers on, but we wouldn't have to
do that if they were online. So, to the extent
that the Suprene Court reached this question in
Citizens United | eaving aside the constitutional
issue, | think it speaks fairly clearly to the
fact that there's no statutory authority to

require the disclainers that were present in

Ctizens United and internet space. So, |'d start
there. And we explain that in detail in our
conment s.

The second is, what is nmeant by
"external constraints'. Qur position is that the
| evel of external constraints, the | evel of burden

that's being inposed is going to depend upon the
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product that's being purchased. You know, as we
make | think fairly clear on our witten coments,
full disclainmers are perfectly acceptable and
required on the vast majority of political ads.
What we're tal king about here is a very snmall
sub-set of smaller brief ads where it is going to
be especially burdensone.

So, | guess you could read external
constraints in one of two ways. One of which
woul d not be problematic and one of which woul d.
If by 'external constraints' we nean the product
that we are buying is say, a six-second ad. And
the provision of a full disclainmer in that context
w Il be especially burdensone. And | think that
under st andi ng of external constraints is fair. To
the extent what we nean by 'external constraints’
I's, you could have purchased a different product.
| nstead of the six-second ad you shoul d' ve
purchased a 15-second ad and at that point it
woul dn't be overly burdensone. | think that's a
very different understandi ng of external

constraints and that this Comm ssion should be

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

48

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

| ooki ng at again the anal ysis of burden and the
anal ysis of thresholds within the context of any
particular comercially avail abl e product.

MR SHAPIRO |I'd |ike to answer the
question by reversing it. | think the default
shoul d be maxi mal freedom And so, you question,
Is there a justification for a particular kind of
regul ation rather than the default being here's
our standard regul ation. Under what circunstances
do we deviate fromthat? And that actually, is in
line not even with ny kind of political theory or
constitutional First principles, but graphic
desi gners and psychologist will tell you that if
there's kind of blank space surroundi ng sone snal |
thing, people's eyes are drawn to that and they
wll be nore curious at that rather than just a
wall of witing or sonebody speed tal king their
way through a video or audi o ad, or what have you.

| nmean, think about it yourselves. Wen
you' re | ooking or when you're grocery shoppi ng,
you m ght ook in that design box about the

calories and the percentage of sodium and all of
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that. But you're not going to read all the rest
of the fine print that's there. O simlarly,

Wi th prescriptions when you get that printout at

t he pharmacy, you're not going to read that. O
the fine print, the boiler print when you' re even
buyi ng a house. | nean, nost of us are | awers
here unfortunately, | think at least, in the front
of the dais. And we don't read that even though
buyi ng a house or a car is really inportant and
significant. But | would tell you that if there's
just the website or for nore information, go over
t here.

Now with -- who knows what technology is
advancing. Sone little hieroglyphic synbol that
you point your smartphone at and that gets you
what ever information you m ght want catered to
what you're interested in because you will have
presets; | care nore about sodiumor | care nore
about sugar, or | care nore about the financing
rate, | care nore about this. So, simlarly with
political ads, even this, you know, front page,

you know, very basic exanple where it doesn't | ook
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burdensone to have this two-line of small print
after the actual ad, | would wager that woul d be
nore effective in terns of voter information and
fundanentally in terns of maintaining voter
confidence in the integrity of elections to just
have the website say or paid by FAC PAC and
Fac.org or whatever. That's nore -- or just that
synbol that people could ook at if they really
care than to have these two-lines that take that
up. Let alone when it, you know, it's a snaller
or these other kind of issues that have been

di scussed.

So, | would, you know, |'m obviously not
a psychol ogi st or a graphic designer. But | would
encourage you to seek advice fromthose kinds of
professionals in addition to | awers and political
pr of essi onal s.

CHAl RMOVAN HUNTER: Ckay. Thank you. |
appreci ate your starting it off. This is exactly
what the kind of discussion | was hoping to have.
And thank you to the commenters for entertaining.

So, we just put on the screen, | don't know if
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everyone can see it but as | said, there's a
handout in the back of the room This is a side
by side of Exanple 2 and Exanple 10, which again,
are both printed in the handouts that everybody
has. And the purpose is to try and under st and.
And | think this is a question that's nostly
directed at M. Fischer and M. Ryan who have
said that they support Alternative AL And M.
Ryan said, Alternative Ain the NPRM \Wat --
it's hard, you know, as you know in the exanples
Alternative Ais the full disclainmer is not
required in Exanple 2, but it is required in
Exanple 10. And |I'mwondering if you could | ook
at that with the standard proposed by Alternative
A, which is "due to external character or space
constraints cannot fit a required disclainer, nust
I ncl ude an adapted disclainer”". And as | said at
the outset, the reason that we proposed
Alternative B is because | was having a very
difficult tinme understandi ng what does that nean?
How does one determ ne whether it can fit or not

and how would we do this? It seens to ne
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Conm ssioner -- the Vice Chair asked at the
outset, "would you be okay with sone kind of
adapt ed disclainer?", and M. Fischer and M. Ryan
both said, "Yeah" or nodded their head, yes. And
M. Fischer said that he woul d be okay especially
if at | east the nane of the payor was on the face
of the ad. And so again, that brings us to well,
how does one deci de, you know, when to nake that
change fromone to the other.

| agree with M. Shapiro and M.
Di ckerson that, you know, we should start froma
di fferent benchmark of what can we do to all ow
peopl e to express their thoughts as wdely as
possi ble on the internet while providing the
I nformati on but maybe in a nore technologically
savvy way. And | think that's really incorporated
nicely in the comments fromTw tter, which they
call ed a visual badge on the face of the paid
political communication to nake it clear when
users see or engage a political ad. So, they seem
to -- there's -- they don't provide a specific

standard on how to get there. But it seens, |
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mean, and of course, Twitter has a snaller

pl at f orm t han Facebook. | think Facebook --
you're right. Sone of what we've been proposing,
M. Fischer has been overcone by events. And
Facebook obviously has a different platformthan
Twitter. But Twitter is basically saying, if you
adopt a lot of the rules in both A and B but in
particular A you're going to -- it's going to
mean that advertisers can't use a |lot of the ads
that they're allowing. And the ones that | think
we've all agreed are nore popul ar now are those
smal | er ads and the shorter video ads.

So, for the two of you, do you have any
coment on these alternatives and how -- why one
woul d be okay and the other one woul dn't under
Al ternative A?

MR. RYAN:. Yes.

CHAIl RMOVAN HUNTER:  Ch, great.

MR. RYAN. Yeah, | definitely have sone
t houghts on it. | reach a different conclusion to
t he question posed in Exanple 2, "does Alternative

A require that the full disclainmer be used here?".
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CHAl R\MOVAN HUNTER:  Ckay.

MR. RYAN. My answer is, yes. | admt
that that ad | ooks pretty good to ne. | can read
the disclainer. |It's, you know, it's clear. It's

of sufficient type size to be clearly readable,
yes. Yes, yes and | don't think there is an
| npedi nent to including it as it's presented. And
so, | think the two exanples you present are
consistent. Both require a full disclainer.

CHAl RWOVAN HUNTER:  Are you a
psychi atri st or a graphic designer?

MR. RYAN. | amneither, unfortunately.

CHAl RAOVAN HUNTER:  Because |'m
wondering if that really, you know, that surprises
me that you think that that should be required on
there. Because obviously, that takes up a good
percentage of the ad and it's a | ot of what M.
Shapiro | think was saying, kind of, | don't know
I f he used this exact word. But it seens to ne a
little bit -- a lot of noise. And | don't know
that it's really useful to a person who's | ooking

at a very small ad probably flipping through their
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phone. What are the odds that the person's
actually going to read that.

And | don't believe we have any
testinony that answers that specific question. W
have sone testinony that says people may not click
t hrough, but we don't have anything that tells us
whet her or not people are actually going to read
that. And how useful is that information. And
sonebody al so nenti oned how nmuch i nformation does
it really tell you that paid for by, soneone said,
"Mom and Pop Ad". Wat did you say?

MR. SHAPI RO. Mbt herhood and Apple Pie
PAC.

CHAl RMOVAN HUNTER: Ri ght. Mot her hood
and Apple Pie PAC. How useful is that type of
I nformati on on the face of the ad again, for these
smal |l platforns on the internet?

MR. RYAN. Again, |'mnot ad expert, a
psychol ogi st .

CHAl RWOVAN HUNTER: | was only ki ddi ng
t here.

MR RYAN. | aman attorney. | was
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involved in litigating the Ctizens United case.
And again, | look back to the Ctizens United

ei ght Justice majority for guidance here. The
Court gave the green light to a disclainer ad,
di sclainmers that took up four seconds of a 10
second ad.

CHAl RWOVAN HUNTER: It wasn't on the
I nt ernet.

MR RYAN: No, it wasn't. And | think
that there is no reason as | nentioned in ny
opening remarks, to provide |less information via
the internet than we have through traditional
medi a.

CHAl RWOVAN HUNTER:  What about if it
nmeans that people can't use certain ads on certain
platforms. Are you okay with that?

MR. RYAN. Well, that's not this
exanple. |1'mnot sure which exanple we get to
that presents that question. But this ad | ooks
|l egible to me. It |ooks useful tone if |I were an
ad buyer.

CHAl RWOVAN HUNTER:  We'l |l bring up an
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exanple in a mnute and we'll put it on the screen
ina mnute. But it's Exanple 16 through 18,
which is the mcro buy exanple. |[If you require a
disclainmer, it neans essentially that those ads
can't be run because you can't see, you literally
can't see the disclainmer in exanples 16 and 17.

MR RYAN. And if | could respond to
that and also, | think respond to sonething that
M. Shapiro said and | know it's the position of
the CATO Institute that markets are wonderfu
things and if they can quickly correct. And |
t hi nk that woul d be the case here. Advertisers or
advertising platforns have an incentive to nake
sure that the ads they are selling are going to
be, are going to influence people. That's how
they are going to get political advertisers to be
repeat custoners, to continue com ng back, and
buying ads. So, it's in everybody's interest who
are going to be conplying with these rules to nake
sure that the ads that are fully conpliant w ||
I nfl uence voters, that an adequate anpunt of space

wi || be around the conmmuni cative nessage, that
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voters are going to be influenced, that people are
going to look at the ad, click on the ad if that's
the goal, and that these entities, these platforns
w il be able to accommbdate the requirenents that
t he Comm ssion |ays down.

CHAl RWOVAN HUNTER: So, are you sayi ng
that we cone up with the requirenents and the
platforms just won't sell the small ads to
political conmttees, is that what you're saying?

MR RYAN. No, | think that there's --
this is a dynam c process. And | think again, the
chal l enge with applying sonme of these rules to
these particular ads is that they are -- | nean
this is effectively a billboard. This is
effectively a billboard that we're sizing down to
the internet. And that's not the way that digital
advertising works. There are a nunber of
different ways that information can be presented
on the face of the ad or in the franme surroundi ng
the ad. And I'mconfident that for the vast
majority of ads that are sold online that the

di sclaimer information can be presented on the

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

59

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

face of the ad without having to limt the
comuni cative content or the overall goal of the
ad. If it --

CHAl RWOVAN HUNTER:  But we have comments
fromTwtter and others that say that's not
accurate. That requiring a full disclainer, even
a shorter one would dimnish the ability for
people to run certain ads.

MR. RYAN. Mmnhmm Well, and | nodded
ny head when you asked if adapted disclainers were
appropriate in certain circunstances and | agree
that they are appropriate and in certain
circunstances where it is not possible to include
a full disclainer.

CHAI RMOVAN HUNTER:  So, the standard for
you is where it's not possible?

MR. RYAN. Yes, yeah. | think it would,
where's it not possible and again, | think it's a
-- this is a dynam c process that can be resol ved
t hrough advi sory opinion requests. And it's a
dynam c process that can be resol ved through

advi sory opinion request. And sort of the rigid
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approach of treating digital ads as snaller
bill boards is not hel ping things.

VI CE CHAIR VEI NTRAUB: And if | may,
Madanme Chair.

CHAI RWOVAN HUNTER:  Yes.

VI CE CHAI R VEEI NTRAUB: As the | think
sol e nenber of the Comm ssion that actually uses
Twitter, Twitter is actually pretty flexible. You
can add pictures, you can have -- |'ve never had a
problemlinking to anything on Twitter. So,
there's a variety of ways that Twtter ads are
susceptible to providing additional information.
And they don't even -- if you add a picture, it
doesn't even charge agai nst your 280 characters,
whi ch of course, is a choice that Twitter has
decided. It used to be 140. Then, overnight it
suddenly was 280. And, you know, naybe tonorrow
they'll decide it's 313. | nean, you know, that's
just, that's the way they design it. But | think
t hat --

MR SHAPIRO | want it on the record

that | think Twitter should go back to 140.
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(Laughter) It's nore useful that way.

VI CE CHAI R VIEI NTRAUB: And | w sh that
Twitter had cone here to help us. | think it is
unfortunate that while they all submtted comments
and they were all generally supportive of our
doing this rul emaki ng and encouraged us to conme up
wth sone standards and regulations, | think it is
unfortunate that Twitter, Google, and Facebook all
deci ded not to cone because | think sone of the
guestions that we have are kind of nitty gritty
techni cal questions and having those tech people
here m ght have been perhaps even nore useful than
a battle of constitutional |lawers. | know that's

hard to envision that anything could --

CHAIl RWOVAN HUNTER:  1'I1 all ow t hat .
VI CE CHAI R VEEI NTRAUB: -- be nore useful
that that. | also wanted to just throw in that

there seens to be sort of an underlying prem se in
sone of the comments that disclainers ought to be
avoided at all if they could be because they
interfere with people's ultimite freedomto say

absol utely everything and only those words that
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they particularly choose to say. You know,
disclainers are already a legal requirenent. And
nothing in this rulemaking is intended to revoke
any disclainmer requirenents. So, that's just not
where we're goi ng here.

CHAl RWOVAN HUNTER:  All right. | don't
want to speak for the panels, but | think that one
of the ideas that's thrown out by a nunber of
people including Twitter, is using what we call ed,
at the FEC, an indicator. As | said, Twtter
calls it, a visual badge. So, | think that's what
people are tal king about is if not the full
di sclainmer, then potentially sonething that's a
truncated version of it. If not that, then sone
ki nd of visual badge or an indicator that woul d
take you very quickly to additional information
t hat many peopl e have said could provide nore, it
woul d be nore readily avail able and provi de nore
than just what you see on the face of this. But
I"mgoing to turn it over to others that have a
questi on.

But one last thing for M. Fischer. So,
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are you okay on exanple two? You think that we
should require the full disclainmer on Exanple 27
MR. FISCHER: Well, | think the -- |
agree wwth M. Ryan that under the text of
Alternative Athis would -- that the full
di sclaimer would be required. | think certainly a
full disclaimer -- it's -- it would be incorrect
to say that a full disclainer cannot be included
on this particular ad. | don't know whet her that
should be the case. And I think again, | think
that the problemw th these exanples is that
digital advertising is very dynamc. And there's
going to be few ads in the 2018 el ecti ons and
beyond that are nothing but an i nage where the
di sclainmer information is going to be included
within that image. | think that the digital
platforns and the websites that are going to be
selling advertising are going to find nuch nore
dynam ¢ ways of representing the disclainer
i nformation on the ad.
CHAl RWOVAN HUNTER:  But you're tal king

about Facebook.
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MR. FI SCHER: Well, Facebook, Twitter,
Googl e, Pokénon Go, the various platforns that are
selling advertising to political advertisers --

CHAl RWOVAN HUNTER:  Just - -

MR. FISCHER: -- are finding a nunber of
different ways of representing the disclainer
I nformati on.

CHAl RWOVAN HUNTER: So, are you sayi ng
that if the platformalready requires people to
provide this stuff, then we don't have to do
anyt hi ng?

MR. FISCHER: No, |'m not saying that at

all. 1'msaying that if you nake cl ear that
platform-- that as a default, platforns -- as a
default, an advertiser that -- who's advertisenent

meets that statutory requirenents nust include a
disclainer, then platforns will nake sure that
t hat happens. That platforns will offer ways for
political advertisers to conply with the
regul ati ons.

CHAl RMOVAN HUNTER: Ckay. | don't want

to take up any nore tinme. | just don't think
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that's consistent with the comments that they've
subm tted but maybe we can cone back to that.

VI CE CHAIR WEI NTRAUB: Can | just ask a
foll ow up?

CHAIl RMOVAN HUNTER:  Yeah.

VI CE CHAIR VEEI NTRAUB: | want to go back
to this issue of how nuch of the ad is it
reasonabl e to expect there to be disclainer
filling up that space as opposed to using an
adapted disclainer. So, | hear from M. Ryan that
we've sort of got, you know, up to 40 percent
woul d be reasonabl e under Suprene Court doctri ne,
but I'"mtroubled by the 95 percent hypothetical.
| mean do we agree that even if you could fit it
in, it would take up, there's sonme portion of the
ad that would basically obscure the entire ad and
then it would not be reasonable to require the
full disclainer.

Wul d you agree with that or would you
di sagree or -- would you di sagree?

MR, RYAN:  Agree.

VI CE CHAI R VEEI NTRAUB: Ckay. So then
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where do we find the line? If we -- and by the
way, Iif we cone up with any kind of nunber, I|ike
40 percent or whatever, we're still going to have

the problens that were raised in response to the
10 percent threshold, that any nunber is
arbitrary -- what's the difference between 41
percent and 39 percent? And howis it going to
transfer fromone platformto the other?

But putting that aside for a second, how
woul d we make, how should we nake the
determ nation, so in your view 40 percent is okay,
95 percent is excessive? W just call it a day at
40 percent because we've got sone Suprene Court
| mprimatur on that, or is it over 50 percent woul d
be unreasonabl e because that would take up nore
than half of the ad space and that sonehow doesn't
feel right?

| nmean how woul d you neke the
determ nati on? How do you think we should do
t hat ?

MR RYAN: | woul d encourage you to

enpl oy the expertise of sone who specialize in how
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peopl e perceive advertising and conmuni cati ons.

| don't know if there have been any
coments along those lines, but it is sort of
along the lines that M. Shapiro has suggested,
that that type of science matters.

Il think I will stick to ny area of
expertise. The law, | think up to that 40 percent
threshold, you are on perfectly solid
Constitutional grounds. Perhaps you could push
t he boundary further than 40 percent.

My inclination with this Suprene Court
Is not to do so. And I'mdisinclined to encourage
you to do so. So |I'd say up, as a legal matter,
up to 40 percent.

But | don't have a great answer for the
preci se nunber that nost effectively communi cates
this information to its viewers.

| strongly suspect that there are
advertising scientists who do know how to neasure
that and could provide that information to the
Comm ssion. You know the breadth of comments

you' ve received better than |I. You should receive
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any comments along those lines fromthose who have
an expertise in the social science of advertising.

MR. SHAPI RO.  You know, just because
sonet hi ng m ght be | egal doesn't nean it's the
best way of regulating it. Again, |I'mnot going
from sonme ideol ogical priors but just in terns of
ef fecti veness.

As | was getting ready to go work, |
think it was yesterday, the TV was on in the
background and there was sone pharmaceutical ad
and | think nore than 40 percent, nore than half
of the ad was this disclosure about possible side
effects, all the things that they read, right?

Now | woul d think that those kinds of
di scl osures in the pharnmaceutical and nedi cal
context are nore inportant than disclosures in the
political arena.

We coul d qui bbl e over that but
regardl ess, those are very inportant things that
coul d help people or kill people or whatnot.

Wuldn't it be nore effective in that

context, I'mthinking -- and it's ny |ay opinion
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because I'mnot a psychologist -- to say: There
coul d be serious side effects, talk to your doctor
bef ore using, rather than readi ng out this whole
list that takes up 50, 60 percent of the ad.

| think there's a simlar dynam c going
in here. So, again, less is nore, even if your
sol e purpose is, which it should be, to inform
voters and enhance confidence in the integrity of
t he el ection.

Agai n, just sonething smaller m ght be
nore effective, forgetting all of the ideol ogical
princi pl es.

VICE CHAIR VEINTRAUB: | think that's a
really inportant point and I'm-- it is sonething
| thought about when we were crafting the
alternatives. Sone of what was going on there was
to try and present alternatives, so that people
could have things to conpare, not necessarily that
peopl e were | ocked down on one side or the other.

So the alternatives take different
posi ti ons on whether, even when you have an

adaptive disclainer, do you have to have sone
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I ndi cation of the nanme of the sponsor and,
secondly, can it be an abbrevi ated nane of the
sponsor.

And it occurred to ne that an
alternative ace, that you ve got to have it, at a
mnimum the full name of the sponsor.

But | amsensitive to that concern, that
maybe you woul d get nore, you would actually
convey nore useful information by having sonething
shorter and punch it to the people that actually
read and see and get it.

So |'mcurious about the, | guess on
this question, I"'mparticularly interested in M.
Fi scher and M. Ryan's view, since the other
panelists were nore in the less is nore canp, so |
can kind of guess where they m ght cone out.

Al t hough -- feel free to junp in -- is
It okay to have an abbreviated -- well, how do you
feel about sonething that's, a requirenent that
there be sone indication of the nanme versus j ust
having a little indicator that says: Go here to

get further information; and, secondly, where do
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you stand on abbreviations versus full nane.

And if you are -- and | think sonme of
your comments suggested that you were okay wth
abbreviations -- how do we determ ne what's a
comonl y under st ood abbreviation given that in
Washi ngt on, everybody understands what the DNC and
the RNC are, just to take just a couple of
exanpl es.

But | don't know, nmaybe in the m ddl e of
| daho, they don't. You know, that doesn't
resonate for themthe way it does here in D.C

MR FISCHER: So | think, | nentioned
this earlier, | think the nost inportant
i nformati on that should be included is the nane of
the advertiser, the nanme of the group that paid
for the ad.

And | did like an Alternative B, the
ti ered approach. \Were, depending on where you
set the line, maybe it's a percentage that for
Tier One, if the full disclainer, the full
statutorily required disclainer that includes the

not aut horized any candidate's commttee, or
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candi date or candidate's commttee and website,
exceeds a certain percentage, then you can drop
down to the shortened disclainer, the adapted
di sclaimer that only provides the nane of the
adverti ser.

And | think that's the nost, that's the
nost i nportant information.

VI CE CHAI R VEI NTRAUB: Just let ne be
clear on this. That part of the tiered approach
in Alternative Bis, and then if that's too | ong
for, by whatever criteria, then you get to go to
just a sinple indicator.

MR. FI SCHER: That's where | think,
that's where | would, that's sonething | disliked
in Alternative B. | think that if you are going
to, if you neet whatever requirenents it is, or
what ever threshold it is that you can use a
shortened adaptive disclainer, then the bar should
be much hi gher for not including that adaptive
di sclaimer at all.

It should not be 10 percent for both,

for exanple. | think if you have a percentage for
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Tier One, then for Tier Two it should be nuch
closer to an inpossibility standard, nuch cl oser
to the standard in Alternative A that if the
adaptive disclainer cannot be included in the ad,
then you can include only an indicator.

MR RYAN. | think Alternative A gets it
right on this point. | think at a mninum you
shoul d have the nanme of the advertiser and an icon
t hat makes clear that additional information is
only one step away.

At your next panel, you'll be hearing
from Professor Kimwho wote about this in her
comments, she wote about what she referred to, |
believe, as information overload. Her viewis
that it is unreasonable and unfair to require
viewers to investigate who is behind an ad. The
type of investigation that would be required if
all you saw was an icon.

Her recommendation, | believe, if | read
her conments correctly, is at a mninum you
shoul d have the advertiser's nane plus the icon

that alerts you to the availability of additional
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i nf ormati on.

So you will also hear, | believe, on the
next panel froma representative fromthe Center
for Denocracy and Technol ogy, which wote at sone
|l ength in their comments about the chal |l enges
faced by the devel opnent of an icon in the
advertising comunity around the ad choices
canpai gn.

And then it hasn't really worked very
well. | found those comments very interesting to
read because |'ve been using the Internet as | ong
as | can renenber and | had no idea what the ad
choi ces icon neant or what it was about. And I'm
a pretty engaged user of the Internet, so the
coments fromthe Center for Denbcracy and
Technol ogy resonated with ne on that point.

The limtations that are presented by an
approach that allows advertisers to only use an
i con, and not at a mninmum al so include the
advertiser's nane, are serious. And | think that
the public would be poorly served by a disclainer

requi renment that allowed only an icon and not the
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advertiser's nane.

VI CE CHAI R VEEI NTRAUB: But you're okay
W th sonet hing abbreviated --

MR. RYAN: Yeah, | think that's a
slightly tougher question. Certainly |I'm nuch
nore confortable with a disclainmer requirenent of
an abbrevi ated nane plus icon versus icon-only.
And |'ve seen exanples, both presented by the
Commi ssion and el sewhere, really long conmttee
nanes.

So, yeah, I'mdefinitely open to this
abbr evi at ed nane approach.

But, Vice Chair Weintraub, | share your
concern that, yeah, within Washi ngton, what's
considered to be a well-known abbreviation nay
differ dramatically fromwhat ny parents
understand to be a well-known abbreviati on when
they're sitting in their rural home outside of
Scrant on, Pennsyl vani a.

MR. FISCHER:. And | agree. | think we
noted that in our comments, that the universe of

organi zations that would be entitled to use an
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acronymis going to be pretty snmall.

MR. DI CKERSON: | would just add one
cautionary note, which is that this Comm ssion's
experience wth the advisory opinion process has
not been a happy one in this space. And to the
extent that we're adding these sorts of
anbiguities as to who cones in, who goes out, |
think you're going to see reasonabl e people on the
Commi ssi on di sagree on those points, possibly in a
way that will land us sonewhere close to where we
are right now.

So with that said, | do want to answer a
guestion | sort of raised earlier, whichis is
there a reason for having less information on a
di sclainmer on the Internet space than there is in
a physical billboard or an ad or sonething al ong
t hose | i nes.

| think the answer is pretty obviously
yes. And we go through this history in our
witten comments.

But the original intention of these

di sclaimers was for non-interacted adverti senents,
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whet her they are broadcast into sonmeone's living
roomor found in a newspaper, where the only
i nformati on that woul d be available to a voter
about who is behind this ad, et cetera, was, in
sone cases, depending how far back you go, to cone
physically to the FEC and search through its
ar chi ves.

You know, the ideal was to all ow people
sonme anchor to get at the |arger disclosure
i nformation that the Act requires. The disclainer
Itself is not supposed to convey that information.
It's supposed to be a key to allow the voter to
get toit. And obviously in an interactive space
like the Internet, that is far easier than it is
i n a broadcast ad.

Just to take an exanple, |'ve been
| ooki ng at exanple two fromthe vertical banner,
you know, in the Internet ad it is not obvious at
all why you should have to include a web address,
given that in alnost all circunstances, given the
Interactivity and the progress that's made in this

area, you're probably going to be able to click
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directly on it and get sonewhere close to that
I nformati on.

So | think that, frankly, maybe it's a
question for Congress and maybe it's a question
for this Commssion. But a lot of this
requirenment is sinply obsolete, because it doesn't
fulfill the requirenments of the original act.

MR. SHAPIRO. O you could Google the
name as easily as you can i nput whatever the
website that they tell us is true.

MR. DI CKERSON: Good open secrets. M
point is nerely that the intention here is not to
convey this information because it is sonehow
sacrosanct and useful. | don't think anyone
thinks that. |It's to serve as a key to a |ot of
voters to get to get to real disclosure
i nformati on.

And that can be done with an indicator,
| think quite easily. And while avoiding this
problemof well, | don't know, we're the DNC, are
we sufficiently well known in lowa to get the

perm ssion of this Conm ssion to shorten our nane,
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which | think will just be an invitation to
troubl e.

MR. FISCHER: If | could just respond
qui ckly, in terns of what information the
disclainer itself actually provides, just provide
a few exanples we've seen so far fromthe 2016
el ecti on.

There's a Facebook page called Wio Are
Your Country? It described itself as a community
for anyone who wants to show their Hoosier pride.

And when you go to the Facebook page, it
has | ocal news about potholes, Caterpillar plant
noving to I ndiana. And when you | ook at the
Facebook ad archive and see that the ads that
Hoosi er Country is running, it says "Paid for by
Priorities USA and Senate Majority PAC "

The Facebook page itself, the nane of
t he Facebook page that wll appear on the ad does
not give you any indication that these ads are
actually being paid for by national Denocratic
super PAGCs.

So | think there is a great degree of
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i nformati on that can be provided on the face of
the ad by including the statutorily required
di scl ai mer information.

CHAl RWOVAN HUNTER:  Conmi ssi oner
Pet er sen.

COW SSI ONER PETERSON:  Thank you,
Madane Chair. One of the concerns that | have in
this rul emaking, which I nentioned in ny opening
statenent, was to insure that | ow cost advertising
formats remain available to candidates, to
conmttees, to individuals who may not have the
resources of super PACs, can't, well-financed
candi dat es, and ot her weal thy i ndivi dual s.

We received a coonment from Googl e and
they were tal king specifically about the Stand By
Your Ad requirenents and the inplications of
| nposing that on all video ads. And it says
| nposi ng Stand By Your Ad requirenents on all
video ads would force political advertisers out of
short-formad formats and this is |ike six-second
YouTube ads.

| suppose one response could be that
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whi |l e those candi dates and speakers poured in nore
noney to purchase online ads with either |onger or
| arger formats that can conply with a disclai ner
requi renent on the face of the ad. CQObviously
there are practical concerns that we'd be forcing,
again, those with fewer resources to have to spend
nore, which would inherently Iimt how nuch they
coul d speak.

Let ne ask you, M. Shapiro, would that
rai se Constitutional problens for disclainmer rules
to result in short video formats,
character-limted text ads, perhaps snmall graphic
and banner ads being unavail abl e as speech
vehi cl es for candi dates, commttees and citizens,
especially for those who don't have the resources
to use nore expensive ad formats?

MR SHAPIRO | think so. | think if a
regul ati on causes a certain kind of political
conmuni cation to sinply be inpracticable or too
expensi ve or otherw se unfeasible, that's a
pr obl em

And | think, just |ike technol ogy
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adapts, | think the onus is on the regulatory
comm ssion to figure out a way to apply the

regul atory regine; or have an alternative way of
getting who funds the ad, in whatever way that

m ght be possible, whether it's having a rule that
whoever publishes sone kind of ad has to be, you
can find it on the FEC s website that they've

regi stered or whatever the thing is.

So | think the default should be do
what ever you can not to take neans of
communi cations off the table, whether due to a
| egal or practical barrier.

COWMM SSI ONER PETERSON: And on the issue
of Stand By Your Ad, the requirenents and their
application in the online context, M. D ckerson,
you wote at sone length in your conments on that
very issue. You touched upon it very briefly in
one of your responses but could you spell out with
alittle bit nore detail why you think that that's
problematic froma statutory perspective?

MR DICKERSON: 1'd be happy to. So I'm

| ooking here at 52 U S.C. §8 30120, which |I'm sure
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you all have in front of you, and you know, there
are -- it's multiple parts and this has been
changed over the years. W give that background
for the intellectually curious in our coments.

But essentially, the underlying baseline
Is that a speaker has to identify the
organi zation, or entity or person or commttee
t hat makes an ad.

And then there's this sort of
expl anation of what needs to be included. So I'm
| ooki ng here at subsection A, sub 3, which tal ks
about, for exanpl e, independent speech. And there
it says that if an ad is not authorized by a
candi date or political commttee, the ad should
clearly state the nane and permanent address, et
cetera.

And that is required for anything.
That's required for broadcast ads, that's required
for other public communications which this
Commi ssion has consistently slotted the Internet
in to.

The problemis that the Stand By Your Ad
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provi sions cone into the broadcast space as a
result of the MCain-Feingold Act, anendnents to
t he FECA.

And there you have, and very
specifically, that those are requirenents for
television and for radio. And there is a |ong
statutory argunent in our witten coments which |
won't bore everyone with, though it could be
copi ed and posted into a brief, | suppose. And
there, you do have this issue of, those apply to
broadcast stations putting out radio and
t el evi si on.

Br oadcast stations are not general
publ i c conmuni cati ons within the neani ng of
Subsection A. And it's been the consi stent
under standi ng of this Comm ssion that into the
Internet is a general public comrunication under
Subsection A

So this picture will have to break wth
gquite a long period of consistent statutory
Interpretation in order to suggest that television

and radi o are covered under the broadcast
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comruni cation portions of that Act.

| think that's a tough row. And | think
it's made especially difficult, as | added
earlier, by the fact that Gtizens United
specifically said that no, you're right. The
reason you have another breath chall enge here,
al though we reject it, the reason you have anot her
breath challenge is that the Stand By Your Ad
provisions only apply to broadcast and
specifically do not apply to the Internet.

So | think perhaps Congress could wade
into this and provide this Commi ssion with that
authority. But there's a significant trip on step
one problemw th the inportation of the radi o and
tel evi sions requirenents online.

COW SSI ONER PETERSON: M. Ryan and M.
Fi scher, | know that you supported the inclusion
or the inportation of Stand By Your Ad
requi renments to online video conmuni cation. | want
to give you a chance to respond to that. To what
M. Dickerson has said.

MR FISCHER: Yes, |, too, have 52 USC 8§
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30120 open in front of ne.

COW SSI ONER PETERSON: Looks like we're
all in agreenent on that.

MR. SHAPIRO | don't. | just have ny
pocket Constitution.

VI CE CHAI R VEEI NTRAUB: ( Laughter)

That's all you need. W can get you a copy if you
want - -

MR. SHAPI RO. Oh, thank you.

MR RYAN. | think Allen wants to share
sonething. M viewis FECA is anended by BCRA as
Allen had to explain, it does not nmandate the
extension of Stand By Your Ad discl ai ner
requi renments to online video and audi o, but nor
does it foreclose it. | think the Conm ssion
woul d be well within its authority under 30120 Sub
Ato include, or to require Stand By Your Ad
disclaimers in online video and audi o
commruni cati ons.

And so the way this would play out,
Al l en knows well, Comm ssion adopts the

regul ation, Alternative A Allen and the Institute
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per haps sues the Comm ssion and argues in the
context of that litigation, under the
Adm ni strative Procedures Act applying Chevron,
steps one and two, that this renove regul ation
Alternative Ais arbitrary, capricious, abuse of
di scretion, contrary to law. | would be happy to
litigate and argue that case in defense of such a
rul e.

| think Allen and | are just not going
to agree on that today. Allen thinks it's beyond
the Comm ssion's authority. | think it's wwth the
authority of Sub Part A of this Statute. But
that's how this would go.

It's not -- it is certainly not required
by the statute but nor is it foreclosed.

COW SSI ONER PETERSON: Ckay. Because
t he provision, because the Stand By Your Ad is
under the Subsection D, entitled additional
requi renents, neaning it, whatever is so, what is
contenplated in A, Dis in addition to that; and |
t hi nk, we've received, in addition to M.

Di ckerson, we've received a |lot of coments from
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across the board raising the sane concern.

And maybe this, we can throughout this
rul emaki ng, w thout getting too bogged down in the
Stand By ads, reach a place where we can provide
t he necessary information for voters to make
I nformed choi ces and to understand who is paying
for ads while at the sane tinme accommodating the
speech that's delivered on the Internet.

M. Fischer, you nentioned that Facebook
ads, when we were tal king about the earlier
exanples, currently, you had nentioned the ads are
now on update because Facebook ads now require a
full disclaimer on the face of the ad.

| just wanted to clarify what you neant
by on the face of the ad. Sone of the ads that
|'ve taken a | ook at, there mght be a parti al
di scl ai mer but then an icon or an information tag
of sone sort which then pops up sone additi onal
I nformati on.

And | just wanted to clarify what you
meant on the face of the ad.

MR. FISCHER: Sure. So the, |'mjust
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trying to use this as an exanpl e, under Facebook's
new rules, assumng this is the i mage you upl oad
on the Facebook ad itself --

VI CE CHAI R VEEI NTRAUB:  You' re talking
about exanpl e one on the handout?

MR. FI SCHER: Exanpl e one on the
handout. It would be above the inmage, then it
says "sponsored” and "paid for by Senate Mjority
PAC and Priorities USA'". It's not the -- it's
sonething that's built into the franme surroundi ng
the ad as opposed to the inmage or the text that
the advertiser is seeking to include wthin the ad
Itself.

COW SSI ONER PETERSON: |Is that wth
every ad?

MR. FI SCHER:  Yes.

COWM SSI ONER PETERSON:  |'m just | ooki ng
at an ad right here that's for a local race and it
has a video that's attached, and then there's an
I nformati on i con on which you can click and find
-- it wll pop up and give you the full nanme of

the commttee, as well as a link to further
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i nformati on about that, about that candi date.

And | guess, this is an interesting
rul emaking, in the sense that -- well, | guess
there's sone ideol ogi cal conponents regarding
First Arendnent and Free Speech and so forth.

There are sone very practical,
down-in-the-weeds consi derations where | think,
and | hope we can find sone agreenent, even across
| i nes that were, maybe we had sone i deol ogi cal
di sagreenents.

M. Ryan, you had nentioned that on the
Internet it's a virtue that it's not a static
nmedium i ke television or radio, print. It's
I nteractive and that we need to capitalize on the
virtues of the Internet.

And to ne, it seens that one of the
virtues is the ability to interact and have
i nformation readily avail able wthin, whether you
are hovering over a screen, whether or not you're
clicking and i medi ately getting a pop-up, and so
t hat perhaps we need to expand our conception of

what "on the face of an ad" neans, or expand our
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conception of what a conmmunication is.

CGobvi ously, when you're dealing wth
newspaper ads, television ads, radio ads, when we
tal k about having a disclainmer on the face of it,
| nmean there's nothing else that is involved in
t hat communi cati on on which you can append a
di scl ai ner.

But the Internet's different, | guess.
In mail communi cations the Conm ssion has | ong
said that not every page of that letter, if it's a
mul ti-page mailing, needs to have a disclainer and
could we, do we need to kind of reconceptualize
what it means for a disclainer to be on the face
of an ad.

Because it seens |like there are
mechani sns, and we've received comments from
groups |ike the Internet Association which tal ked
about the Digital, | believe it's the D gital
Advertising Alliance, and | think on the next
panel we nmay |earn nore about sonme of the new
voluntary standards that are being put into place

so that information could be readily accessi bl e,
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so that the keys, as M. D ckerson said, that are
provided in disclainmers can i medi ately be used to
go to, whether it be canpaign websites or to FEC
web pages or to databases and information sites
that are supported by the platformitself.

But do we need to reconceptualize what
"on the face of the ad" neans in the online space.
"Il just |leave that open for whoever wants to --

MR. FISCHER: | think, nmy interpretation
of "on the face of the ad" neans that when the
viewer | ooks at the ad they can i mmedi ately know
who is paying for it w thout having to go through
any -- without having to take any affirmative
st eps.

And that with an indicator, that is an
affirmative step that you have to click on to get
the disclainer information. So | apol ogize for
the confusion with that but, for exanple, | would
think that nost of the Facebook political ads that
|"ve seen it's within the frane itself that said
"paid for by X Y, Z", and that the viewer, by

| ooking at the ad, wi thout having to take any
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additional affirmative steps, would know who had
paid for it.

COW SSI ONER PETERSON:  And |'l1 add
that | think, in a perfect world, having the
di scl aimer on the face of the communication is
probably the ideal.

As both the chair and vice chair pointed
out, I think we all agree there are circunstances
where that ideal just can't be net. And that
there's going to have to be sone sort of
flexibility so that we can continue to acconmodate
shorter ad formats online that are val uable, that
are valuable to those who are speaking. They're
val uable to those who are receiving the nessage
that's bei ng conveyed.

And the trick is how do we get from
what's the objective trigger that gets us fromthe
full disclaimer to the adaptive disclainer, or the
i con, or the whatever we want to -- or the
I ndi cator, those are the terns that are getting
t hrown around.

And that continues to be, and | think
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t hroughout this rulemaking, that's going to be |
think one of the main challenges that we have.

Because the way | look at it, in many
cases, when | | ook at sone of the exanples of
putting a full disclainer, for one thing, what may
be clear and conspicuous in one format -- if
you're on an i Mac with a 25-inch screen -- the ad
format may be cl ear and conspi cuous and easily
r eadabl e.

Once it's scaled down to a smart phone,
It may not be so nmuch. |If it's scaled down to an
Appl e Watch, it may be just nothing but gibberish.

It seens we nmay be putting a great
burden on online advertisers to guess as to, okay,
when is it -- when am| going to be required to
have a full disclainer; when can | have sonething
that's a little bit nore of a truncated
di scl ai ner.

And | don't know if there's any easy
answers on that. But |I'm hoping we can reach, and
li ke we said, utilize the trenmendous capacities

that the Internet provides to allow us to have the
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best of both worl ds.

Because when | | ook at sone of these
ads, it seens that we're getting the worst of both
worlds. We're getting a cluttered ad which
doesn't give you nmuch in the way of speech and
frankly doesn't give you nmuch value in terns of
what's on the disclainer itself.

Maybe |'ma little too Pollyana-ish, but
| woul d hope that we could have a wi n-w n
situation where the speech could be clearly
conveyed by the speaker and understood by the
reci pient of that speech, while at the sane tine
having the information right there avail abl e,
agai n through sone of a click-on icon, sone sort
of hover, sonething that's readily accessible. So
that the viewer of that ad can have the
i nformation to which they're entitled under the
statute.

So that's what | hope we can achieve in
t hi s rul emaki ng.

One | ast question | just want to ask

regarding -- | agree with what you said, M.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

96

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

Fi scher, earlier that one step should nean one
step. And I know there have been concerns
addressed in the past that when you click,
occasionally when you click on an ad that does not
have a disclainer and go to a | andi ng page
sonetinmes, those hyperlinks m ght be broken or
maybe the disclainer is buried in sone obscure

pl ace on the website.

Shoul d the Commi ssion consider, or set
sone sort of standards for how | andi ng page
presentation of a disclainer should be displayed?

MR. FISCHER: | don't know that you
woul d want to lay out, |ayer anything with that
degree of specificity within the rule, because
there are going to be so many different ways of
conplying with the one-step requirenent.

Twitter, for exanple, or the | AB
proposal, for exanple, you may click on the "I"
and i medi ately, within the application itself or
within the website you're visiting itself, you
woul d get the full disclainmer information.

You woul d know whether it is paid for by
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a candidate. You would have a link to their
website. There is also the option of conplying
wWith the one-step requirenent by clicking a |ink.
And if the link, if you follow that |ink, then the
di sclai mer information should be presented

| mredi atel y.

But | think clarifying, within the rule
itself, that one step actually requires being
presented with the full statutorily required
di sclaimer information is not nore than one click
or not nore than, literally, one step away from
t he indicator.

COW SSI ONER PETERSON: Gkay. Thank
you.

VI CE CHAI R VEI NTRAUB: M. Walther, do
you have any questions?

COW SSI ONER WALTHER: At this time, no.

MR. RYAN. | was wondering if | could
take a few mnutes to respond to a few of the --

COW SSI ONER PETERSON:  Sure, sure.

MR. RYAN. You used, | believe you used

the word "can't" to describe the ads that the
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Commi ssion needs to be -- to give sone |atitude
for inclusion of disclainmers on. And that can't

i nclude the disclainmer, we need to not rule out
the use of those ads. W need to have an adaptive
di scl ai ner.

COW SSI ONER PETERSON: | was quoting
from Google and there were other comments that
tal ked about how certain advertising formats woul d
I n essence be banned or no | onger useable by
political speakers because of just how nuch space
t hose woul d take up.

MR. RYAN. Understood. And one thing we
haven't discussed, really at all this norning, is
the universe of advertisers who sinply don't want
to, and under Alternative B woul d choose not to,
woul d design ads; and given the latitude of
Alternative B, to not include the disclainer.

And Professor Kimagets into this a
little bit in her witten comments where she tal ks
about malicious actors. | think there's a really
| nportant distinction that nust be recognized

bet ween comerci al advertisers and a significant,
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al t hough subset, of political advertisers.

Commrerci al advertisers, they have the
goal of inpressing upon you their nanme identity.
Their brand recognition, that's what they're
seeking. They want to be disclosed. They want to
I npress that in your m nd.

And by contrast, there are a bunch of
spenders in the political sphere, particularly non
candi dates, non parties, outside groups that are
runni ng negative advertising who want nothi ng nore
than to remain hidden and to not be disclosed, not
have their identities disclosed.

| mention that, mainly as a caution
agai nst |l ooking solely to commerci al adverti sing
standards and practices for gui dance on what
shoul d be the standards and practices for
di sclainmers on political advertising, because
there are different notivations, different
Il ncenti ves.

And one final point that was nade by
Denocracy 21 in its witten comments is that this

problem or this issue, this dilemm of snal
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screens is not entirely new And I'mold enough
to remenber ny next-door nei ghbor who used to
wat ch baseball ganes all sumer long, on like a
four-inch TV screen sitting on his porch, bl ack
and white.

And this is the point Denobcracy 21
makes, tel evisions have been available in all-size
screens as long as they have existed. Screen size
shrinki ng, shrinking, shrinking and the Conm ssion
has never, to ny know edge, contenplated any sort
of exenption fromdisclai ner requirenents because
of the fact that a particular ad m ght appear on a
really small screen.

Brendan has referred to this. | think
Allen, you get intothis alittle bit in your
written comments about the chall enges of | ooking
at these exanples. That how they are displayed is
going to vary dramatically dependent on the user
and the viewer, not necessarily on the spender or
even on the platformarchitects.

So there haven't been exenptions nade to

di sclainmer requirenents in the past solely due to
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the fact that an ad m ght appear on a snal

screen, as they have for many years on tiny
televisions. So | don't think we should knee-jerk
say we need to exenpt ads that m ght appear on new
smal | screens from di scl ai ner requirenents.

MR. DICKERSON: If | could add sonething
to that, | agree that it's not a new problem |
just think we're | ooking at different pieces of
hi st ory.

It's also true and it's been conpletely
uncontroversial, and |I've heard no pushback on
this, that we don't require this on bunper
stickers, we don't require this on skywiting, we
don't require this on billboards, we don't require
this on an enornous |itany of standard,
wel | -funded political expenditures.

And there's two reasons for that. One
IS we got a disclosure regine that's sitting in
the back of all this. That is not really being
di scussed because we're concentrating on the
di sclai mer, again the key part instead of the vast

st orehouse of readily avail abl e knowl edge t hat
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everyone now has access to that was not true in
t he past.

And the other point is that | think
there is sone, you know, "where's the beef" issue
here. In the sense that we sonehow nanaged to wi n
the cold war without requiring these disclainers
on bill boards.

| think in ternms of the worries about
mal i ci ous actors, et cetera, are sonewhat
overblown in the context of rul emaking, which is
only about a very small subset of online ads that
are al nost universally going to be used by
Aneri cans, or alnost universally going to be used
in situations where better funded, nore
sophi sticated sorts of ads are not avail able; and
where, if there is substantial spending on these
sorts of ads, and for sone reason disclainers are
not available, that's still going to get picked up
on the disclosure side of the Comm ssion's
jurisdiction.

So | think there's a danger about

overstating the issue that's in front of the
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Commi ssion, and where this is still all going to
cone out.

VI CE CHAI R VEEI NTRAUB:  Thank you.
Commi ssi oner Wal t her?

COW SSI ONER WALTHER:  Thank you. Just
a couple nore questions. As | nentioned a little
earlier, I'"'malso a little puzzled about how we
could see, two things. One is where the
technology is going to go and, secondly, what --
to be m ndful of those who are not interested in
conpl yi ng and how our rules mght innocently work
really great but on sone stretch, really thinking
about it, we have another what we call | oophole.

And so that's where | think we can
really use, | welconme your suggestion we have sone
peopl e who really know how t his works.

Are we tal king dollars, and we are, so
there mght be a gap of information that could
really hel p us answer these questions.

It seens to ne maybe a way to work on
the anobunt of time it takes to digest information.

So if you put sonething up for a very
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short period of tinme, you go to nake a grab for
your pencil, or sonething |ike that, and by that
time it may be gone. O there mght be a nane you
never heard before, or it's a nane that m ght have
three or four words to it that never nmakes it into
your mnd before it's gone.

So when should we -- | ooking at sone of
this, should we | ook and say, "Okay, if you're

going to have a," like one exanple here, and we're

requesting whet her 40 percent works here, "if you

have 40 percent, we're worried about that," could
we say, all right, you have 60 percent but it only
t akes themone-third of the ad time and not so
much worry about, still an ad m ght be ten seconds
and we have three or four seconds, if that's all
it takes to read in larger space where it can all
be read but it's not all the ad, the whole part of
t he ad.

Should we | ook at sonething like that to
hel p us free ourselves fromthe barrier of, well,

it's too small or that kind of thing. If we just

make it, okay, if it's big enough you need to have
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It four seconds, or say five seconds or whatever
sociologists would tell you you need. WMaybe we
could | ook at other types of approaches.

| welcone it, sonebody's conmment on
that, that concept. W have an ad and the ad
doesn't carry the whol e nessage the whole tine
but, rather, nmaybe it would objectionable if it's
a whole ad but larger print in a shorter period of
tine.

MR. DICKERSON: It has the virtue of
clarity in the sense that - | think the real
danger, lying in the background of this, is sort
of how do we define the enunerator and the
denom nator of the burden that's being inposed by
t he governnent.

| appreciate the idea of trying to | ower
the burden in that way. The worry | have is how
you woul d go about drafting that rule. [|I'm
actually synpathetic to the problem of |oopholes
in the space, for a lot of reasons, partially just
the way investigations play out.

But | think that the way the Conm ssion
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has to wite this is to include two steps. First,
has to be sone understanding of what the ad is, to
your point, Conm ssioner. And | think your
suggesti on, Conm ssioner Walther, in the context
of the video ad makes a | ot of sense.

The difficulty is that if you have a
rule that says sonething |like that, you now have
to define video, you now have to define the
underlying ad. Your list of definitions is going
to get very long very quickly.

One of the virtues of the second option,
Option B, is to say no, we're going to just take a
percentile of the overall ad, however defined, and
we're going to say that's the cutoff.

And | think if you had an ad, if you a
rule that said we've suggested four percent, 10
percent has been suggested, | think 40 percent
woul d probably lead to litigation; but if you did
have sone sort of clear nunber |ike that, allow ng
the regul ated community the flexibility to do what
you suggest, sir, in the sense of it's a 10

percent nunber but if it's 10 percent and you
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happen to do that on a tenporal versus a font
basis, you're good to go. | think that has a | ot
of advantage fromthe point of view of providing a
really clear |ine.

And that |leads to ny second point, which
Is that it's not just finding the percentage. And
| think for all the reasons that have cone out in
t he advisory opinion process, it's inportant to
have that sort of objective line where there's
just not going to be differences of opinion on
whet her sonething is clear or conspicuous; but you
al so have to have an agreenent on what the face of
the ad is.

O course the face of the ad is a
nmet aphor. There is no face of an ad of this sort.
There is a face of this piece of paper. There is
not a face of a digital ad.

And so in that sense, | think that the
ri ght approach, and one that could be, that your
exanple could fit, would be to say: The
denom nator is whatever product you're purchasing.

It mght be a video thing, it m ght be an audio,
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it mght be text, it mght be whatever. It m ght
be a brain inplant in thirty years. W don't
know.

And the whole point is not to have to
get this gang back together in thirty years to
revisit this.

And say, once you have defined --

MR. SHAPIRO. W'Ill do it on your
bi rt hday next tine.

(Laught er)

MR. DICKERSON: |I'msure ny wfe would
appreci ate that.

You know as |l ong as you, as long as we
understand that that's the denom nator. You can
play with that enunerator however you w sh,
wi t hout the Comm ssion second-guessi ng you, or
forcing you into an advi sory opinion or
enf orcement process.

MR. FISCHER: |'m not sure the
denom nator though is as clear as you woul d nake
It seem And I'mworried that even a 10 percent

rule, or a four percent rule would still give rise
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to confusion and still require the sanme nunber of
advi sory opi ni on requests before the Comm ssion
has a nore sinple rule. Like if the advertisenent
cannot accommobdate a disclainer, then and only
then can you use an adaptive disclainmer or an

I ndi cat or.

"' mjust thinking of Facebook ads, for
exanpl e. A Facebook ad has sone text at the top
wthin the frame of the ad. It has sone text that
Isinthe ad itself and then the vast majority of
the ad is either a video or it's an inmage, so how
I s that percentage cal cul ated?

I s the percentage cal cul ated based on
the avail abl e characters in the ad that surround
the image, or is that percentage cal cul ated based
on the overall size of the ad itself, including
the frame, not including the frane.

Is it cal cul ated based on pixels. Are
you considering the pixels within the inage, the
i mge or the video itself, or are you only
considering the pixels wthin the character limt?

And there are a nunber of other dynamc
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types of digital advertising that are likely to
energe in the comng years that are still going to
make this very conplicated.

So regardless, so if you go this route,

I f you go the route of an objective percentage
standard, you're still very likely to be faced
with difficult chall enges and advi sory opinion
requests.

And just on the, on the advisory opinion
requests point, | think it may be worth the
Comm ssi on consi deri ng, whichever route you go
wth the rest of the rule, having sonme sort of
expedited process for requesters who are inquiring
about the application of these rules to, under a
new technol ogy or their desired ad.

O course there's already the statutory
requi renment that a candi date seeking an advi sory
opi nion request within 60 days of an el ection can
get a -- is entitled to an opinion within 20 days.
And the Comm ssion may consider sonething |ike
that for these rules.

MR. DI CKERSON: | guess ny rejoi nder
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woul d just be it's not clear to nme that it

matters. |In the sense that if you have a 10
percent rule -- and |I'm picking that nunber at
random -- whether the advertiser decides to

cal cul ate that by pixels or by tine, or by, you
know, font size, or by whatever. If you're hitting
that, the information is still getting to the
potential voter.

And | woul d encourage the Comm ssion to
be flexible in allowing voters to nmake those
determ nations. Because |'mhaving difficulty
I magi ni ng the hypot hetical where soneone neets an
obj ective standard |ike that and sonehow t he
Information that the statute requires i s not
getting to the voter.

CHAl RWOVAN HUNTER: St eve, do you have
anynore questions? | just want to nake sure.

COW SSI ONER WALTHER:  Not vyet.

VI CE CHAI R VEEI NTRAUB: | know we're
getting to the end here, but one of the
di fferences between Alternative A and Alternative

Bis Alternative B has an exception and |I'd |ike
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to ask, actually anybody on the panel, whether you
think that is statutorily authorized, to put an
exception into a rule like this; and if so, where
does the authorization cone fronf

MR. DI CKERSON: The aut hori zation cones
fromthe Adm nistrative Procedure Act, which
all ows for agencies to exercise their discretion
in de mnims situations such as this, just as it
has for decades, in the context of the small item
and inpracticality exenptions.

VI CE CHAI R VEEI NTRAUB: |' m not sure at
what point when a billion dollars in political
advertising would fall under a de mnims
exception but "Il --

MR. DI CKERSON: That's the exercise of
di scretion.

MR. RYAN. |Is the exception you're
referring to --

VI CE CHAIR VEEI NTRAUB: -- the one in
Alternative B? Wich says that if it can't
conply, you know, if it's not, if it's nore than

10 percent of the ad space, then you go down to an

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

113

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

adaptive disclainer. |If there's not roomfor
that, you go down to a further adaptive disclainer
to just the icon and if you can't do any of that
then you get an exception?

MR RYAN. My view, and | think the view
of Common Cause, would be that that would be
arbitrary, capricious and abuse of discretion by
this Comm ssion and contrary to | aw.

MR. SHAPIRO So the whole regine has to
fall? Onh, interesting.

MR. FISCHER: | think, and as we noted
in our, | can't believe he agrees. And as we
noted in our conmments, the NPRM asks whet her any
types of advertising exists that would even fall
under this exception.

If there are any fornms of digital
advertising that literally cannot accommopdate a
link to a | andi ng page, or cannot accommobdate a
di scl ai mer, absent any, so treating it in
exception for a technology that we don't even have
any information that exists would be arbitrary and

capri ci ous.
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And if the technol ogy does not exi st
now, you can be sure that it will exist tonorrow
I f this exception is created.

MR SHAPIRO. One little bit of
technical stuff that ny associate gave ne was 11
C.F.R 8 110.11 F, which is the exceptions that the
FEC has previously recognized, and that's -- we've
al luded to this bunper stickers and pens and
buttons and skywiting and, as well as checks and
recei pts and other itens of mninmal val ue.

So either there is authority for those
ki nds of exceptions along the lines that Allen
stated, in the Internet real mand otherw se, or as
| said then, there has to be others, massive First
Amendnent viol ations and then we've got bigger
probl ens.

VI CE CHAI R VEEI NTRAUB: Maybe there was
never statutory authorization.

MR. SHAPIRO. Well, could be. Could be.
Vll, in which case as | said, I'll have to file
an am cus brief supporting Allen's challenge to

the entire FECA or what not.
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VI CE CHAI R VEEI NTRAUB: Entire FECA, wow,
You think big.
CHAl RWOVAN HUNTER:  That's a good pl ace
toend. | like that. So thank you all. That
concl udes our first panel for the day. And very,
very hel pful coments fromall four of you. A
very good back and forth, | think anong
Conmi ssioners, and | think a clear indication that
we're all kind of struggling with the sane kinds
of questions and, you know, people have vari ous
answers.
| think -- and just for ne -- we're left with the sane
guestion that we started with, which is what would the
st andard be.
We had a variety of different options from people
today. O course, we put two different ones out with
Alternative A and Alternative B. | just don't think
we've gotten nuch further yet, at |east on this panel,
| know we have the rest of today and tonorrow but |
think --
VI CE CHAI R VEEI NTRAUB: Keep hope alive,

Madane Chair.
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CHAIl RMOVAN HUNTER: What was t hat ?

VI CE CHAI R VEEI NTRAUB: Keep hope alive.

CHAl RWOVAN HUNTER:  Yes. Hope's alive
but | think, sone suggestion was made, and | was
kind of alluding to this earlier, to the extent
that we're not able to conme up with a practicabl e,
adm ni strabl e objective standard. And the notion
that we want people to cone back to the FEC every
time they want to run an Internet ad just does not
work for nme at all.

| nmean that's really the goal of this is
to come up with a rule to prevent that exact
situation from happening and as M. D ckerson
said, our track record on those kinds of advisory
opinions is not good at all.

W were not able to agree on a nunber of
those. So with all of that in mnd, we may sort
of be forced, and it would be, | think, defensible
under the Adm nistrative Procedures Act to say
that, while it mght be ideal to have as nuch
I nformation on the face of the ad as possi bl e,

because of the nature of the ads.
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And because we may be potentially not
able to cone up with an adm ni strabl e standard,
the indicator may solve all of those issues once
and for all, by saying we have a place here where
we can go and |lead you to a bevy of information
that's even greater than what was presented on the
face of the ad and arguably what's presented on
the face of the ad probably doesn't do the reader
a whole lot of good with respect to providing
I nformati on on who's placing the ad.

But in any case, thank you all very nuch
for comng this norning. W greatly appreciate
it.

And happy birthday, happy birthday to
M . Shapiro.

VI CE CHAI R VEEI NTRAUB: Madane Chair, the
admnistrative matter, although, oh, okay,
adm nistrative matter and a quick rebuttal which
is that right now, well right now the I oss is that
all public comunications, including paid
advertising on the Internet, require a clear and

conspi cuous disclainer. So that's what the lawis
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now, if we don't --

CHAl RWOVAN HUNTER: Wl |, there is that
-- that's what we've got. That is what the
regul ati on says, however, there are exenptions
that we've got, the exceptions that we just talked
about and those advi sory opinions al so on point.

VI CE CHAI R VEEI NTRAUB:  So | unch,
everybody, there is lunch available in the
conference roomwhich is out the doors and to the
right. It's raining out there and the security
takes awhile, so | invite you to partake of the
finest lunch that Costco afforded. Sorry, |
didn't nean to nmake a commercial. That's just
happens to be where | do ny shoppi ng.

CHAl RWOMVAN HUNTER:  What's t he
di scl ai mer on that?

VI CE CHAI R VEI NTRAUB: Well, | will nake
one di scl ai ner announcenent and that is that the
handout at the back of the roomwas actually
prepared by the Chair's office. It is based off
of the exanples we agreed to but it includes sone

conpare and contrast and commentary that was not
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part of --

CHAl RWOVAN HUNTER:  No. It doesn't. The
handout in the roomis the one that was --

VI CE CHAI R VEEI NTRAUB: | don't think
t hat | anguage was in --

CHAI RAMOVAN HUNTER:  No, that's not in
t he back of the room

VI CE CHAI R VEI NTRAUB: Ch, okay.
Sonebody handed ne sonething that's not what's in
t he back of the room Ckay, then.

Anyway, |unch next door. See you at
1: 00 o' cl ock.

CHAl RWOVAN HUNTER:  Thank you.

(Recess)

CHAI RMOVAN HUNTER:  Good afternoon. The
public hearing on the Internet D sclainer --
I nt ernet Conmuni cations Disclaimers is back in
session. Wl cone to Panel Nunber 2. W have M.
Dave Gimaldi fromthe Interactive Adverti sing
Bureau. He's the Vice President for Public
Policy. Wlcone. W have M. Joseph Jerone, the

Policy Counsel for the Center for Denobcracy and
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Technol ogy. W have Professor Young Me Kim
prof essor fromthe School of Journalismand Mass
Comruni cation at the University of Wsconsin and
M. Berin Szoka, did | do it.

MR. SZOKA: Perfect.

CHAl RWOVAN HUNTER:  Ch ny gosh, thank
you. President of Tech Freedom Wlcone to you
all and we | ook forward to Panel Nunber 2. And we
just figured out in the hallway though, | m ght
mention that that Dave and | were interns together
on a presidential, political canpaign about 20
years ago ish, sonething like that. And we
remenber one and other fromthat |ong ago, so
wel cone.

VI CE CHAIR WEI NTRAUB: Is it anybody's
bi rt hday?

CHAIl RMOVAN HUNTER:  Yeah, that's true.
We had a birthday person, a birthday boy on the
first panel. Anybody, no, no birthdays. That's a
good question though.

Al righty. So, we're start out wth

five mnutes of opening remarks from each w tness.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

121

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

We have lights there in front of you. The yell ow
light will conme on when you have one-mnute |eft
and the red light will cone on when it's tine to
wrap up your comrents. So, whenever you're ready
M. Ginaldi.

MR. GRIMALDI: Ckay.

CHAl RWOVAN HUNTER: Go for it.

MR. GRIMALDI: Thank you Chai rwonan
Hunter and to the Conm ssion for having ne here
today. |'mhere on behalf of the Interactive
Advertising Bureau or |AB. W are the Association
of Digital Media and Marketing Industries. |AB
and its nenber conpanies are conmtted to a
transparent web- based advertising ecosystem and
rules that foster an inforned electorate w thout
chilling political speech.

| AB believes that the DAA, the Digital
Advertising Alliance's political ads program
shoul d be an inportant part of the FEC s digital
rul emaki ng. Al though nost peopl e think of
sel f-regul ati on as sonet hi ng done instead of

governnment regulation. As a founding trade of the
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DAA, we see the political ads programas a
standard to assist the FEC with creating flexible
sust ai nabl e and useful transparency standards in
the digital world. Just |ast nonth the DAA

| aunched its industry wide initiate to increase
transparency and accountability around digital
political ads. The program builds off of DAA' s
successful privacy programand the political ads
programis based around a signifier that clearly
shows people when an ad is paid, is a paid
political ad. DAA s well known icon for hel ping
peopl e identify commercial ads has been transl ated
to help those | earn nore about who is paying for
political ads. The political advertiser is
responsi ble for providing that signifier which
will link to informati on about who pl aced the ad,
their spending and contri butions and how t he
adverti ser can be reached. By including the DAA
political ads icon as a recogni zed signifier in
this rul emaki ng the FEC can provi de one nethod to
enhance online transparency.

The benefits of the icon are clear. | t
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I's enployed in a clear and recogni zabl e fashi on.
The enhanced notice associated with the political
ad wll include any disclainer required by state
or federal |aw and as recogni zed by the FEC, this
Is a programwith teeth. Translating DAA s well
known bl ue icon, hel ping people identify
comercial ads to political ads includes placing
t hose ads under DAA's accountability prograns,

whi ch incl ude i ndependent nonitoring,
self-reporting and enforcenent. By including the
DAA programwithin its regulatory framework, the
FEC coul d have private sector help in making sure
this icon is used. Moreover, recogni zing the DAA
political ads icon as a recognized signifier |ike
the political ads icon, as a way of satisfying the
FEC s disclainmer requirenents would all ow for
greater flexibility, it would provide sinple

obj ective criteria to determ ne whether the FEC s
requi renents have been net and provide a synbol
that will beconme well known to users across the
country and across platfornms. \While education

around a signifier is essential, DAA s icon

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

124

1

10

11

12

13

14

15

16

17

18

19

20

21

22

hel ping people identify commercial ads is already
wel | known. Recent studies have shown a
significant increased awareness of DAA s icon
hel pi ng people identify commercial ads and the
purposes it serves to informconsuners. |In fact,
awar eness of the ads choices icon has risen from
roughly 5 percent consuner awareness in 2011 and
2013 to over 60 percent awareness this past year.
This lays a strong foundati on of awareness for our
new political ads icon.

Conpani es spanni ng the breadth of
I nternet advertising eco system-- of the internet
advertising eco system have invested significant
resources in deploying the DAA s transparency
i nfrastructure. These conpanies are the sane ones
that help facilitate the creation and di splay of
political ads online. 1In the com ng nonths these
conpanies wll be able to seanl essly extend
existing DAA infrastructure and platforns to
political ad disclainers. And in this way the DAA
program creates a uni quely strong foundati on upon

which to build and display disclainmers to snal
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political ads. DAA's icon for hel ping people
i dentify commercial ads has drawn praise from
regul ators, including the prior admnistration in
2012 and fornmer FTC Acting Chai rwoman Maur een
Ohl hausen, who referred to the DAA as one of the
great success stories. In addition, FTC s staff
said in 2017 that the DAA has taken steps to keep
us up to speed with evolving technol ogi es and
provi de i nportant guidance to its nenbers and the
public. Its work has inproved the |evel of
consuner protection in the narketpl ace.

Finally, at a tinme when the Comm ssion
Is considering clarifying its rules and
strengt heni ng transparency, it should enbrace
I nnovation as a way to provide nore information to
the public, supporting a signifier-based systemis
the nost technologically resilient approach.
Rul es focused on characters, pixels, seconds, font
size, contrast and other visual factors are too
i nflexible to withstand technol ogi cal change.
Consider, for exanple, the different readability

of disclainmers on various devices. A rule driven
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by pixel count or other static netrics may provide
a clear and conspi cuous disclainer on a tablet,

but not on a phone or a smart watch. A
signifier-based rule avoids these concerns and
provides a readily recognizable icon for political
ad consuners. The DAA s icon works across web,
nobi | e and video formats.

Thank you for the opportunity to speak
to you today about the political ads program and
the reasons to include DAA political ads and its
I con as a recogni zed signifier as one way to
provi de enhanced online transparency. | | ook
forward to your questions.

CHAl RWOVAN HUNTER:  Thank you. M.
Jerone.

MR. JEROVE: Thank you and thank you
again for the opportunity to testify today on
behal f of The Center for Denocracy and Technol ogy.
CDT is a nonpartisan, nonprofit technol ogy policy
advocacy organi zati on dedi cated to pronoting civil
| iberties and human rights online. That includes

privacy, free speech and access to infornmation.
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W recogni ze that canpaign finance rules can in
sone respects put these values in tension wth
each other. That said, CDT strongly believes that
the internet provides new outlets for political
expression. That stated, the elephant in the room
today is that the nmechanics of online adverti sing
have becone notoriously opaque while our
transparency rules certainly with respect to
political advertising have not evol ved.

New i ndustry led efforts at
self-regulation may solve this problem It also
has the potential to nmake the situation worse if
t he FEC does not engage in neani ngful oversight.
We are concerned that the nyriad of different
di sclosure initiatives, frameworks and nmechani sns,
sone good, sone bad all conplicated. Speaking
fromny experience in work in the context of
privacy and traditional consunmer protection,
effective disclosure requires both standardi zation
and education. So, what can the FEC do? First,
any industry |led advertising transparency program

will need to be vetted by the FEC, as well as

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

128

1

10

11

12

13

14

15

16

17

18

19

20

21

22

| ndependent researchers and designers. The
political ad programthat was recently announced
ains to pronote transparency and accountability.
CDT hopes that this is the case, but experience
has shown that there is sone need to be skepti cal
here. Wiy sone may argue that no one knows how to
do advertising better than advertisers, the ad
choi ces program has been far froma nessagi ng
success. The nost recent industry funded survey
that |'ve seen suggests that awareness of the ad
choices icon has risen to approximately 42 percent
of respondents to that survey. | would note,
however, that awareness is not the sane thing as
under st andi ng. And anecdotal |y, as soneone who
frequently speaks both to consuner advocacy
organi zations, tech-oriented students, | can say
that few people | speak with understand what ad
choices is, or frankly recogni zed the ad choi ces
power triangle. Meaningful short formnotices
cannot be created by conmttee, they cannot be
created by | awers. They need to be created by

experts, U, testers, independent researchers.
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That said, the FEC should be clear about what it's
expectations are. Safety synbols, for exanple
must be correctly understood by 85 percent of
study participants. |In the narrow context of
political advertising, we would hope to see a set
of indicators or other sort of disclainers that
are one, created by U and UX experts; two,
enpirically tested and three, results inforned and
reported back to the FEC. Again, past experience
suggests that at |least with the exanple of the ad
choices icon, that there were sone problens in
this respect.

Second, | think it's an open question
how sel f- regul ation of political advertising wll
be enforced. The FEC nust keep itself up to speed
on how different platforns and initiatives are
policing political content. A |ong-standing
concern of consuner advocates, with respect to ad
choices is frankly, unclear how rigorous
enforcenent actually is. The existing programis
enforced by industry-oriented bodi es experi enced

I n consuner advertising. Again, it's unclear how
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that translates to political ads. On one hand,
the -- because of the essential conponent of this
programis sinply transparency in not nore
substantive and contentious data privacy
protections. The interests of industry and the
public may align in a way that does not exist for
purely data driven advertising. But ultinmtely,
difficult questions wll have to be asked as to
who determ nes and | abels an online conmuni cati on
as a political ad. Already, we have seen
trenmendous problens with Facebooks attenpts to

pl ace rules around issue ads. While these ads are
not at issue here, this is a conplicated topic
that casts a pale on everything involving
political expression. Mking candi dates and
canpai gns responsi ble for disclosure may be the
best option, but this creates sone of the sane
systematic accountability problens that exist

t hroughout the ad tech eco system At the sane
time, disclosure frameworks may be subject to
scope creep. There wll be a pressure to | abel

nore and nore types of comruni cations as political
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ads and there may al so be incentives for political
advertisers to air on the side of nore disclosure,
not less. This basically seens to call for a

br oad- based educati on canpai gn.

And finally, frankly nore nust be done
to understand how mcro targeting of political
nmessages works. This is outside the scope of this
real rulemaking effort, but it cannot be ignored.
The FTC, certainly wwth alternative B seens to
recogni ze that internet advertising is
fundanentally different fromtraditional
advertising and that disclosure requirenents
shoul d be adjusted accordingly. But one of those
fundanental differences is that the nature of how
digital ads can be targeted, raise new interest
that are, | think, new to the FTC and frankly we
have been reluctant to deal with, both inside and
outside of the advertising industry. There are
many scenari os online where a conbination of the
i dea of the political advertiser, the content of
the political advertisenent and the group being

targeted may nmake us unconfortable. | think this
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Is the |l esson of the past el ection.

There are experts on this subject at
today's hearings, but this is an issue that has
frankly chall enged CDT to our core. Wile
Facebook has begun to provide nore and nore
i nformati on about how its ads arrive in our
newsfeeds, that sort of information is not
avai |l abl e on nost online advertisenents. In the
long term that sort of disclosure may be nuch
nore informative to the public than sinply who
paid for the ad. Thank you very nmuch for the
opportunity to participate today. | |ook forward

to your questions.

CHAl RWOVAN HUNTER:  Thank you very nuch.

Prof essor Kim

DR. KIM Thank you for the opportunity
to testify at the hearing. |1'ma Young Me Kim
Prof essor of the School of Journalismand Mss
Comruni cation at the University of Wsconsin,
Madi son. Also, faculty affiliate of The
Departnent of Political Science at The University

of Wsconsin, Madison. |'man (inaudible) social
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1 scientist who studied digital, political
2 advertising. M research project, project data
3 digital ad tracking and analysis and particularly
4 I nvesti gates the sponsors content and target of
5 digital political ads across nultiple platforns
6 wWith a user based real-tinme tracking tool.
7 tool works |ike an ad bl ocker, but instead of a
8 bl ocking ads, it captured ads in a | andi ng page
9 information. Qut of this project the nost
10 rel evant research outcone to this hearing is ny
11 teanl s recent paper, the Stealth Media G oups and
12 targets behind the D visive |Issue canpai gns on
13 Facebook, which is a peer reviewed article
14 forthcomng in academ c journal, Political
15 Communi cation. The research examned five mllion
16 pai d ads exposed to nearly 10,000 consent ed
17 partici pants who represented the US voting age
18 popul ation. The data was collected for six weeks
19 prior to the election, from Septenber 28 to
20 Novenber 8, 2016. The copy of the manuscri pt
21 submtted to the Conm ssion. As an opening
22 statenent | wll sunmarize ny view on online
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di sclainers and then briefly comment on the
proposal A and B.

| believe online disclaimer rules nust
be formally grounded on two nornmative guiding
principles. First, online disclainmers nust help
i ndi vi dual voters nake an informed deci sion
w t hout overburdening their ability to | earn about
| ssues, candidates and el ections. Second, online
di sclainmers nust help civil society such as
academ c researchers and a journalists and
I nterested investigators, adequately nonitor
election related activities. Firnly grounded on
these two normative guiding principles, | asked
the Comm ssion to fully recogni ze the chal | enges
we face in the 21st Century to this all nedia
envi ronnent .

First, voters are overloaded with the
constant flood of information on digital platform
My research indicates that individual voter
recei ved an average of 50 Facebook ads during the
six weeks prior to the election. In case of

digital advertising, therefore, voters are
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over burdened, not speakers. This suggests that
demandi ng voters to investigate who is behind the
political ads, beyond the face of ads is not only
unreal i stic, but al so against the normative
gui di ng principle. Second, unlike broadcast nedia,
by nature, digital ads are not publicly accessible
as they are designed to appear to targeted

i ndividuals only. This neans currently, it is

al nost inpossible for civil society to nonitor
digital ads. This suggest advocacy rul enmaki ng
woul d better consider how online disclainers help
nonitoring digital ads. Online disclainers for
exanpl e, nust provide the consistent rules, not
only across platforns, but also across other
advocacy nonitoring nechanisns. Third, nalicious
actors deliberately take advantage of the |ack of
di sclainmer requirenent. M research reveal ed that
many canpaigns in the 2016 el ections were run by
anonynous groups who did not report the file to
FEC, including suspicious groups who have no
public footprint. One of six -- one out of a six

suspi ci ous groups later turned out to be Russian

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

136

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

groups. This research al so evidenced that when
only the link to a group's | andi ng page was
required, only 45 percent of the groups reveal ed
their identity on the face of the ads. Taking
I nto account these challenges | found Alternative
B's two tier approach problematic. | believe
Alternative A appears to be a better approach.
Still however, | propose two anendnents to
Alternative AL First, the report to requirenent
adapted nanes, with the full nanmes in case the
adapted nanes are used in the ad. And the
pl acenent of online disclainers in the text as the
title or headline of the ads in case multinedia,
such as video ads are utilized in conclusion,
digital disclainers are long overdue. | urge the
Commi ssion to take i mredi ate action to nmake a
clear disclainmer rules. Thank you.

CHAIl RMOVAN HUNTER:  Thank you very nuch.
M. Szoka, please.

MR. SZOKA: Thank you for having ne.
And congratul ati ons on pronounci ng ny nane

correctly. That al nbst never happens. |'mBerin
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Szoka. |'mpresident of Tech Freedom W're a
think tank dedicated to pronoting technol ogy that

| nproves the human condition and in general our
focus is on enpowering users to make choices for

t hensel ves and in doing so, protecting free speech
under constitutional val ues.

Il will make two disclainmers up front.
First, I'"'mnot an elections |law expert. | cone to
this hearing with no preconceptions about your
Commi ssion or who you are or where you're com ng
fromand I"'mhere really just to talk as a
general i st about free speech and ny experience
with these simlar issues in the context of online
privacy, where many of the sanme questions about
transparency and user choi ce have been asked.

And second, | am not a technol ogi st, so
take what | say with a grain of salt. [|I'mtrying
to point you in the right direction and suggest
ways for you to draw technical expertise into your
deci si on maki ng, rather than making firm
recomendati ons nysel f about specifics.

In general, our focus, as | said, is
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first and forenobst on free speech. It unites all
of our work and it is a framework through which we
| ook at internet policy generally, because it is
really a framework about user choice, about
| etting ideas flourish in the marketplace. |I'm
very concerned when people say that there are too
many ads, for exanple. To ne, that's people
saying that there is too nuch free speech and yet,
at the sane tine, the professor is quite right.
There is a real burden upon users. And
transparency and neani ngful transparency and
choice is the way to address that. And the
guestion that we deal with in nmuch of our work,
especi al ly about privacy and | think faces your
Commi ssion, is how to bal ance those conpeti ng
Interests. And | think the way to do that is to
focus on usability, which ultimately is a question
for technical experts, rather than | awers |ike
nysel f.

In ny testinony | outline that | see
t hese questions breaking down into essentially two

broad categories. The first question is, what is
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the nature of the ad and nuch of the criticism

t hat has been directed towards the ad choice
system | think is not applicable here for the
sinple reason that many political ads are
political ads on their face. Not all of them of
course, but in many cases, it will be apparent
that, that is the case, and certainly far nore so,
relatively speaking than it is apparent that a
behaviorally targeted ad is a behaviorally
targeted ad. And that is the very difficult
chal l enge that the online advertising industry was
attenpting to deal with, with the ad choices icon.
There is no shorthand for communi cating that idea
to users. | think the ad choices termis the best
signifier that they could have cone up with, but
there are many others and there are technol ogi sts
who wll tell you that there m ght have been a
better inplenentation. However, here | don't
think there is any better signifier than the term
political ad. To ne, that does all the work you
woul d expect it to do on the face of the ad. |

think that's a quite an adequate answer to the
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first question. And | would also caution you that
trying to extend that signifier to include other
things or to nmake it nore conplicated wll
conprom se usability in terns of naking that
signifier less consistent and therefore, |ess
recogni zable and Joe is quite right, that we have
to ask how often do peopl e understand what they're
| ooking at. How do you consistently |abel |ike
political ads? | think it is really critical for
useability. The second question, of course, is
the one that Congress has commanded you to answer.
The one in your statute, which is who i s behind
this ad. Now, | think the only way to do that in
the context of very small ads to provide this

I nformation the way it is useable for users, for
voters, is to provide that in a separate page.

And the critical question is; how do you nake sure
that the user knows that they can get there?
Agai n, many questions have been asked about the ad
choices icon. Do people understand what they're
getting when they click on that text. | think

t hose questions are sonewhat | ess applicable here.
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| think it is alittle nore clear that if you want
nore i nformation about that, you ought to go
there. It's not a behaviorally targeted ad, which
has nmade sone peopl e perhaps concerned about
clicking on the ad choices icon. In the interest
of time I'lIl just point you to ny testinony, but
say that | would note that there is no single

ri ght answer as nuch as useability is inportant.
Recogni zability and consistency is inportant for
useability. That suggests havi ng one systemt hat
wor ks for banner ads, but there will be other

ki nds of ads. (Google, for exanple, in search
results being, they have nore roomto experinent.
They can do different things, but it would be

unr easonabl e to expect those sane things to be
done for all banner ads. So, | would concl ude by
just noting that my general recommendati on as
outlined in ny testinony is to allow room for
experinmentation. | think the best way to do that
is toallowtinme inthe field for this systemto
be tried. But then, yes, of course the Comm ssion

has a role to play and | think that role can be
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pl ayed by demandi ng technical analysis of how
that's worked in practice, when you have real
experience with an election or twd. Encourage
awar eness buil ding on behalf of industry. And
then finally, in ny testinony | offer what nmay be
a novel suggestion, but it's one that's very
famliar to people in the privacy context. |
don't think any disclosure that is required to be
made by the governnent should not also be made in
a machi ne-readable format if it is practical to do
so. And that here would be a very sinple thing,
it would sinply nean that the text that is
required by your statute that woul d appear in the
di scl osure page woul d al so be comuni cated al ong
with the ad in a tool that could be -- would be
Invisible to the ordinary user, but it could be
parsed by any user agent, which neans a browser or
a browser extension. This would open the door to
all sorts of experinentation, which would provide
you a better check to see howthis is working in
the real world, it would allow researchers Iike

this professor here to do her research in a nore
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-- In an easier way and enpower users to nake
their own decisions. So, thank you again for
inviting nme here to testify.

CHAIl RMOVAN HUNTER: Ckay. Thank you to
all of you, that was very hel pful. Any questions
fromthe panel. See if -- okay, so, | have a
question or two for Professor Kim You nentioned
on page 2 or excuse ne page 3 of your witten
testinony that your -- the gist of your research
was figuring out how many adverti senents that
peopl e that were selected, 17,000 people saw per
day. And it says that they were exposed to 34
| npressi ons per day and approxi mately seven
political ad inpressions per day during the FEC
wi ndow. And | think you said sonething else in
your oral testinony.

DR. KIM Yes, right.

CHAI RWOVAN HUNTER: 50, 000.

DR. KIM R ght, right. So, that is for
the entire year, |like fromFebruary '15 to --

CHAl RMOVAN HUNTER:  -- |'m sorry, what

Is for the entire year.
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DR KIM So, 17, so 34 ads per
I ndi vi dual on average, that inpression and that is
for the data collected throughout the entire year.

CHAIl RMOVAN HUNTER:  Oh, okay.

DR. KIM Yep. So, but the paper we are
publishing is just focusing on the Facebook and
then that is 5 mllion ads exposed to nearly 10
t housand people. So, that is -- average of 50
| npressi ons per day, per individual during the FEC
Wi ndow.

CHAI RAMOVAN HUNTER:  So, that is a
conmpletely different --

DR KIM Yes, that's a different --

CHAIl RMOVAN HUNTER: Ckay, it has to be.

DR KIM  Yep.

CHAl RWOVAN HUNTER: | thought | was --
okay. So, the one that's in the coment talks
about 50 inpressions for the entire year and a
fraction or a percentage of that, seven political
ads per day, the paper that's com ng out talks
about 34 inpressions per day, per individual on

Facebook. And how did you sel ect the nunber of
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people -- the people who were part of this study.

DR KIM So, we got help fromthe
scientific research fund, so, this is typical,
|i ke a sanpling strategy. So, we tried to sanple
ot her people who mrrors the US voting age
popul ati on.

CHAl RWOVAN HUNTER:  |I'mjust witing
that domn. |If you'd be willing to provide the
background i nformation on the sanpling that you
did, that would be really hel pful.

DR. KIM Yes. That is included in the
paper -- in the paper.

CHAl RWOVAN HUNTER:  The paper that's not
out yet.

DR. KIM Paper, the full manuscript is,
it is available online and it is also submtted to
t he Comm ssion as an attachnent.

CHAl RMOVAN HUNTER:  Ckay.

DR KIM M public coment.

CHAl RWOVAN HUNTER:  And so, your
conclusion fromat |east the stuff that was in

your, the coment that you submtted was that
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because peopl e saw 34 inpressions per day and
seven political ads per day during the FEC w ndow,
that you say this suggests that denmandi ng voters
to investigate who is behind the political ad is
not only unrealistic, but also against the
normati ve gui ding principles for online
di sclainmers. So, because there's a |lot of them
we shoul dn't expect themto |ook further. |Is that
what you're sayi ng?

DR KIM Yes. W probably set |like a
too high expectation for the voters.

CHAIl RMOVAN HUNTER: Ckay, so, where --
did you do any research about how nmany peopl e who
are receiving all these ads that you tal k about
are reading the disclainer on the face of the ad?

DR KIM Well, no. The short answer is
no, because we did not find any candi date
commttees. For exanple, like a follow ng the full
disclainmer rules in the 2016 canpaigns. W found
only few of candi dates have |ike a full disclainer
with the full nanmes on their Facebook ads out of

1,038 candi date commi ttees.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

147

1

2

w

10

11

12

13

14

15

16

17

18

19

20

21

22

CHAl RWOVAN HUNTER: Ckay. So, that was
nmy next question. But we'll go to that now, so
out of 1,000 --

DR. KIM Thirty-eight --

CHAl RWOVAN HUNTER:  Thirty-ei ght --

DR KIM -- candidate conmttees.

CHAl RMOVAN HUNTER:  -- candi date
commttees, how many ads did you anal yze that were
pl aced by --

DR. KIM How many canpaigns, |ike |
said, three canpaigns -- only three canpaigns
utilized, used the full disclainer, paid for by --

CHAl RWOVAN HUNTER:  Three canpai gns out
of --

DR KIM -- 1,038. That information is
al so included in the paper.

CHAl RWOVAN HUNTER:  Ckay and the ot her
canpaigns didn't use the full disclainer on their
I nternet ads?

DR KIM Correct.

CHAIl RMOVAN HUNTER:  And can you give ne

an exanple of a kind of ad that didn't use the
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full disclainmer on their internet ad?

DR KIM So, there is no information
paid for by and then they did not use like a full
name, like registered wwth that or reported to the
FEC.

CHAI RMOVAN HUNTER: Did the ad contain
express advocacy?

DR. KIM Eighty percent of the ads
cont ai ned express advocacy.

CHAl RWOVAN HUNTER:  Ei ghty percent of
the ads that you're tal king about, 80 percent of
the 1,038 included express advocacy?

DR KIM Yes.

CHAIl RMOVAN HUNTER: Ckay and is that
laid out in the --

DR. KIM Yes, in the paper.

CHAl RWOVAN HUNTER: Can you give us an
exanpl e of one of the ads that included express
advocacy. Was it a small --

DR. KIM Express advocacy, you know,
there are magic words. So, we used as |like a

magi ¢ word to match what their ad content. So,
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yes.

CHAI RAMOVAN HUNTER:  And the ad doesn't
have any, any link to anything at all?

DR. KIM Wll, nost of the ads have a
| i nk, yeah.

CHAl RWOVAN HUNTER:  So, that conplies
with an advi sory opinion request.

DR KIM Right, but the problemis that

CHAl RMOVAN HUNTER:  That's not, | nean,
| haven't reviewed all the ads, but as long as it
was i npracticable to include the full disclainer,
alink to a landing page with the full disclainer
I S perm ssible under our current advisory opinion
gui dance.

DR. KIM Yes. So, | like to respond to
that. First of all, not many digital canpaigns
use like a full disclainmer, even on their |anding
page. W found that a | ot of groups use |like a
project nanme, so to fit particularly, wth
(i naudi bl e) a good exanple, this is run by the

Aneri can Nunber One Pac. They used the full
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di sclaimer on the video and then link to the
vi deo, but not clearly indicate that. Sorry, |
have to correct that. So, the Trunp Traders, it
woul d be a better exanple. So, Trunp Traders used
| i ke a project nanme, but face of the ads it could
never indicated that it's run by peopl e worKking
for dinton 2016. So, that information you' d have
to find it, like it really go to their website and
then sonme of the ads are |linked to external
website and sone of the ads are not.

CHAIl RMOVAN HUNTER:  Ckay, thank you.
"Il take a further ook at that. So, with
respect to what | was tal king about earlier, the
nunber -- again, your conclusion is because people
have -- are viewing a |lot of ads, the people that
you used in your sanple, requiring themto go any
further is overly burdensone where the words you
used is not realistic and against the normative
guiding principles. But again, how do we know
that if we require the information on the face of
the ad, that they're going to read it, that,

that's going to -- that's also not going to be
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unrealistic and fl ood thenf

DR. KIM Wll, the one way, one
scientific way to look at that is like, what if
the |l andi ng page information is required, but not

disclainers. And in ny --

CHAl RWOVAN HUNTER: | 'm sorry, what --
DR KIM -- in the case -- sone cases,
for exanple, |like a Facebook, right colum ad

required the | anding page information, but did not
require full disclainmer because there was no |ike
requirenent, |ike a disclainmer requirenents were
exenpted in the 2016 election. So, in that case
"Il -- what we found is that |ike a 45 percent,
only 45 percent of the canpaigns indicated their
nanes in the face of the ads, then -- but if you

t hi nk about a commercial ad, |ike a commercial ad
never m ssed their identity or print nane on the
ads. But political ads utilizing the |andi ng page
I nformati on and then that neans that |ike for 55
percent cases, the users have to investigate the
groups behind these ads by clicking through Iike

mul tiple pages. And then research shows that if

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

152

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

you have |i ke a hyperlinks on one webpage, this is
slightly different than |ike political ads, but if
you think about you're reading like a news article
on a page. There is a one click rule, so, people

usually click only one thing when they read |like a
page on the website.

CHAI RMOVAN HUNTER:  So, | think those
nunbers that you gave were different than the ones
we were just tal king about, where you said three
out of 1,038 posted.

DR. KIM That's candidate comm ttees
and then 45 percent include all the political ad
sponsors. Forty-five percent of all the political
ad sponsors identified their group nanes, canpaign
nanmes on the face of the ads, but 55 percent of
t he canpai gns did not.

CHAl RWOVAN HUNTER:  1'1l have to go back
and | ook at your upcom ng paper. But what | was
trying to get out is how do we know that people
are reading, to the extent you want to require
full disclaimer on the face of the ad, what

research tells us that people are going to
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actually stop, pay attention -- stop their busy

| ives of scrolling through everything and read,
you know, one of the |lengthy disclainers that we
have i n our exanples paid for by Federal Election
Comm ttee PAC, not authorized by any candi date or
candi dates commttee, ww. FEC web?

DR. KIM So, this research -- ny
research did not utilize, for exanple, |ike an eye
tracking nethod to see where the eyes are at the
first place. But | think it is evolving question
because unli ke broadcast nedi a ads, exposure neans
that the people | ook at the face of the ad. So,
what ever the information is in the face of the
ads, people exposed to |Iike a broadcast
advertising, you can skip it, you can just turn
off the TV, but digital ads is different than
br oadcast ads.

CHAIl RMOVAN HUNTER:  Ckay, all right.
Does anybody el se have any ot her questions for the
panel ? Comm ssi oner Peterson?

COW SSI ONER PETERSON:  Thank you, Madam

Chair. M. Gimldi, | wanted to ask you a little
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bit nore about the political ads icon programt hat
the DAA is beginning to establish. | guess |
shoul d step back and first ask how w despread the
commercial icon that's been in place. |Is that,
how wi despread is that currently?

MR. GRIMALDI: Sure Conmi ssioner, a good
gquestion. It is, DAAis not a nenber organization
SO it's up to individual conpanies to individual
conpanies to avail thenselves of the icon. It is,

the nunbers are inpressive. There's 70 mllion

uni que visitors to date. It has served over one
trillion tinmes per nonth in the upper corner of
online ads. |If you haven't had a nonment to click

t hrough and take a | ook at your behavioral ad

choi ces and what the icon enables the consuner to
do |'d encourage you to do it. It has in under 10
years becone w despread and well known to a degree
that rivals a lot of other brand canpai gns, sone
of themthat were | aunched even by the US
governnment. If you take the recycle | ogo, which
had mllions and mllions, if not billions of

doll ars behind it and becane a househol d nane, we
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-- the DAAicon is on track to have that kind of
grow h, although albeit born fromprivate industry
W t hout governnent help. It's flexible, it can go
across formats. Qur research shows that there is
60 percent awareness of the icon and that over 50
percent of those asked know where it takes them
and what it does. And we're building that, we're
building that. And the political ads icon, we
feel would | everage existing tools fromthat
awar eness that | just nentioned and on i nproved
transparency and infrastructure, it would just be
a flip of the swtch to turn the icon from bl ue,
what it is currently to purple, obvious reasons,
bl ue and red, so you have sone political fun
there. And we could just flip that swtch in
order to provide the transparency that the
Comm ssion is |looking for, for how online ads are
funded and where they cone from

COW SSI ONER PETERSON:  And this icon
woul d be present on ads run, you said across
format, so, whether or not there's an ad that's

being run on Google, Twitter --
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MR, GRIMALDI: Correct.

COW SSI ONER PETERSON: -- Facebook and
what ever other platformyou want to nention that
woul d be an icon that would be present across all
of those?

MR GRIMALDI: Right. The iconis |ive,
It was | aunched May 22nd and we are conveni ng
cross industry working groups to | ook at how t hat
woul d be presented across different formats. But
it is, as with the five tinmes evolved DAA icon,
across formats and through nul ti-stakehol der
wor ki ng groups and | think you coul d probably
appreciate how hard it is to get consensus on
these sorts of things, we've slogged through it
with the aimof providing consunmer transparency
and consuner choice. This is just an iteration of
that to provide transparency behind political ad
fundi ng, who paid for it, what the website is, who
runs it, et cetera and that's what the icon would
| ead to.

COW SSI ONER PETERSON: Ckay. To the

extent that you are here for the earlier panel
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di scussion, there were a | ot of questions that
dealt wth short formads or snmall ads that --
where it's not realistic that a full disclainmer be
I ncl uded and one of the issues we're grappling
wth is what should be the trigger for when an ad
shoul d be able to just use an indicator or sone
sort of a truncated disclainmer. And that issue
gives rise to another issue, which is to what
extent are frequent online users famliar wth
these sorts of icons or indicators and are savvy
to the fact that when you see one of those | can
click on that and get the information | need. |
think the Chair points out that in nany cases when
we're interacting with -- and cone across ads on

t hese various platfornms, oftentines, we just don't
even | ook at themand that's the nmain reason why
we don't click on anything. But to the extent
that you know and have information, how
confortable are frequent online users wth
under st andi ng that when you see an adverti senent
and you see whether it's the icon, the comerci al

I con that DAA pronotes, how confortable are users
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with clicking and understanding that that's, those
are resources that they can go for the additional

i nformation. Because if that is sonething that

t hey expect out of the online experience and that
could be one way to help us resolve the issue of

i nsuring that the disclainmer requirenents of the
act are fully inplenented while at the sane tine
the various short formadvertising formats are

al so available to candi dates, conmmttees and ot her
speakers.

MR. CGRIMALDI: So, icons are trusted,
they are always present, at least ours are. To
guote a younger colleague of mne in the office,
"icons are the newnorm" They are -- they
provide a portal which is usually one click away
or we're proud to say ours is, to further
i nformation and data in terns of what they're
| ooking for or sonething that could take themto a
rel at ed pi ece of awareness. And so, our
researchers show that people do use them To go
of f of your hypothetical, do people or will people

click it if the see it, | -- in terns of snualler
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ad formats and online ad formats we can't do the
icon wwth a sign next to it saying click here for
nore information. So, at sonme point you do have
to -- you do have to take the |leap of faith that
people will investigate and that they will go
through it. As | nentioned earlier, the facts are
we've had 70 mllion unique users and visitors and
the fact that it is so ubiquitous people mgrating
t hat way, we've done education canpai gns, we have
| arge neetings every year. W had a sunmt | ast
nmonth to hel p push this awareness out. | can say
that help fromthis Comm ssion woul d be trenendous
and even increasing that awareness further than
where it is today and | everagi ng that existing

I nfrastructure that we have already have built is
a very quick way to just change the data behind

t hat icon, which would be a different color to
take people to the information that the Comm ssion
I s hoping that they have. W would love to
partner in that regard and to just learn fromyou
about your findings, the ones that we haven't read

that could nmake it even better.
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COWM SSI ONER PETERSON: M. Jerone, |et
nme pose the sane question to you. In that as |
read your conmments and just your opening
statenent, correct ne if ['"'mwong in ny
| npressi on, but you don't seemoverly excited
about the proposals that are here and seemto
al nost advocate a go slow, gather information
before junping into the crafting of a rule that
may not be fully infornmed by all of the facts in
terms of how users interact wwth online ads and
how they interact with indicators and so forth.
Qovi ously, as we've nentioned, we hope to be able
to craft a rule. W want to have sonet hing that
can neet the demands of the statute, while also
allowng for the proliferating varieties of ad
formats to continue to be available --

MR JEROMVE: Right.

COW SSI ONER PETERSON: -- to candi dates
and so, so let ne just ask you sone of your
observati ons about how online users interact with
I cons, indicators, truncated disclainers and so

forth. And let me start out by asking you those
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and then once you' ve answered that then I'lIl ask
you ny next question, not to overload you.

MR. JEROME: No, no, | hopefully won't
pontificate. So, | wanted to sort of say that M.
Szoka and | oftentines are on opposite sides of
the table, but I think we're sort of been in
agreenent here that we're both generalists and
| awyers and the people that need to be part of
this conversation are as | said in ny testinony,
UX experts and other types of people who create
and desi gn these icons.

COW SSI ONER PETERSON:  You're going to
have to -- 1I'll have to apol ogi ze. Not being a
techie nyself, when you refer to UX, what --

MR. JEROME: Oh, ny apol ogies. User
I nterface and User Desi gn.

COWM SSI ONER PETERSON:  Ckay.

MR. JEROVE: And not to conflict with ny
col | eague over here, but | guess | would push back
on the notion that people recognize this icon that
we're discussing. And it's sinple as just

flipping a swwtch fromblue to purple is going to
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convey anything to anyone. You know, | was
flippantly considering just com ng here and
hol ding up the icon. | wonder if all four of you
have seen this icon, because again, nost --

CHAl RMOVAN HUNTER: There you go. He's
hol ding up t he icon.

MR, JEROME: And it's not that, you
know, it certainly is -- | think that if the
Comm ssi oner w shes to piggyback off of the icon
there's sonme nerit here. That said, if we had our
way we woul d go back to the draw ng board and
create a new icon, both for online behavioral
advertising, but also for political adverti sing.
But if that's not going to be the case, at m ni num
| think the public and certainly the FEC needs to
be involved in the conversations that are going on
at the DAA. And | would just point out that users
do not understand this icon. There's a
qualitative study that | can follow up with that
was done earlier this year, that interviewed
peopl e about how they understand and see this icon

on different environnents. And frankly, even
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today people think that this is an arbitrary
synbol, it's tiny in various size, it's usually
keyed to pixels, really inpedes discoverability.
|"d point out that another thing that's been
m ssing fromthis conversation is how any sort of
i con or notice and machine readability intersects
with web content accessibility guidelines, that
study found that the contrast ratio for the ad
choices icon was 1.65 to one which fails the WCAG
2.0 guidelines for contrast ratio for small and
| arge text. That's all just sort of a | ong way of
saying | don't think people recognize this icon.
Now, perhaps with nore public education on behalf
of advertisers, but also the FEC, we can turn that
around, but at present sinply slapping a purple
triangle all over the place is going to do nothing
to convey anything to the Conmm ssion.

COW SSI ONER PETERSON:  But just taking
It to a higher level of generality, to what extent
do you have information or have you done research
on how online users interact with ads in general ?

Do they have an expectation that, hey if | want to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

164

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

nore about that ad I know how to click and get
nore information about that ad. And if | see an
icon on it, that's a nethod, maybe they don't
specifically recognize -- | actually have seen the
icon that M. Ginaldi has nentioned and clicked
on it before. But what | amtrying to understand
better is what should we expect online users to be
famliar with and have sone sort of savvy about
when they're interacting with an online ad.

MR. JEROME: So, that's a very good
question and it's also, | guess | would add it's
unfortunate that sone of the platforns |i ke Google
and Facebook aren't here today. | think they've
certainly done a better job of inplenenting these
types of icons, |ike Facebook's nost recent
revision of it's ad, has basically a floating
circle wth an | on it. There's evidence | think
to suggest that users understand that they can
click on that. | think just because of the vaguer
use and just the conplexity that the advertisers
have had with trying to put this icon throughout a

really conplicated ecosystem | think we'll be in
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di sagreenent. But | would, | can certainly say
that there's evidence out there that suggests that
peopl e don't know what they're getting when they
click on that icon and then again, when | just
sort of nmentioned that the way that the icon sort
of hides in the ad and the qualitative study | was
pointed to you highlighted this; it's not
prom nent enough for people to really know what to
make of it, it's just sort of seens |ike a thing
t hat hangs out in the corner, roughly akin to
seeing a TMor Rights Reserved synbol on a sl ogan.
COW SSI ONER PETERSON: | see M. Szoka.
Let me just |let himhave a chance and then |'|
give you a chance to respond as well.
MR, SZOKA: Well, first, I'mdelighted

to be here with ny colleague from CDT. W again

don't often -- don't always agree on things, but I
think here we're in the right -- sane ballpark. |
just want to note here. | think we can be hel pful

in trying to give you a conceptual map for
t hi nki ng about this and it's inportant to divide

this problemof relatively small ads into | think
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two buckets. One bucket is the banner ads that --
where we're tal king about the DAA icon and the

ot her bucket is Google and Facebook and Twitter,
who control the eco system | nean, they can
design what the entire page | ooks like, so, we
shoul d expect themto do better and they have done
better and if you | ook again, and | use the
exanpl e of Google search results, | think you see
sone pretty good inplenentations of how to | abel
political ads and pointing out the hover that says
why this ad -- those are great, but those are not
going to work for all sorts of practical reasons
in the sane way for banner advertising. Banner
advertising, renenber is a little rectangl e that
gets planted on any page, anywhere across the
internet. And the ad network has no control over
what the rest of that page |ooks |ike. The
diversity of the ads thenselves is far greater, so
I n Googl e search results they have perfect control
over what the text ads |look |ike. They can nake
the contrast ratio very user friendly. The

advertising network doesn't have that sane degree
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of control. So, that's the first suggestion |
woul d make to you is to think about those problens
differently, allow Google, Facebook, Twitter to
experinment on their own and then in the context of
banner advertising, what we need is a systemthat
IS going to be recogni zed over tine by consuners
and be recogni zed not just by virtue of the icon,
whi ch sonetines in very small ads will have to
stand on its owmn. But also in the |arger ads,
where the icon stands next to a signifier. And
this is why | go back to the inportance and I
think the clarity of what political ad

communi cates. To ne, again, |'mnot a usability
expert, I'd like to here what Professor Kim
thinks. But political ad is the clearest possible
signifier you could ask for that short space. And
that the clarity of that standi ng al ongsi de that
icon wll build understandi ng anong users when the
i con stands on its own, but that's not the end of
the story. There are other things that could be
done. You could imagi ne a hover text that appears

over that, that says sonething |ike, why this add,
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guestion mark. Just like you see on the Google
search results page. There are nmany, nmany ways to
do this. M main concernis |'mnot particularly
optimstic that the governnent, w thout any

of fense to anyone at this dais --

COWMM SSI ONER PETERSON:  None t aken.

MR. SZOKA: -- is going to be in a good
position to nake those design decisions. | think
it is certainly fair to ask questions now, but |
woul d encourage you to let this play out in the
real world and then make sure that you are in a
position the next time you hold one of these
hearings, let us say next year or in a few years,
to ask very tough questions and to nake sure that
what industry does nowis done -- well, you can
change their incentives, you can do that nuch
better than you can push themto a particul ar
solution. So, if you set goals, | don't want to
call them benchmarks, because |'m not sure what
the right benchmarks are, but if you nake cl ear
what you want to see happen and you ask the right

guestions now, you're going to change how t he
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| npl ementation occurs and | think it's going to be
done in a better and nore consistent and nore
user-friendly way. And that serves ny first goal
of useability.

It also, if | may, serves ny second goal
which is about First Arendnent. |[|'mvery
concerned as a First Amendnent |awyer that | see
I n the context of advertising discussions
generally and things |like the Honest Ads Act,
there is a very easy nental slip that happens
anongst politicians who just say we do X, Y and Z
for broadcast advertising, why don't we do that
across the board. Well, first of all, let nme just
rem nd everyone in this roomthat broadcasting is
uni que anong all nedia in not enjoying full
protection under the First Amendnent. That is
because of the Suprenme Court's decision in Red
Lion, a decision that | think is probably outdated
as it is and probably the Suprene Court is going
to revisit, but be that as it stands, that is
limted to the broadcast nedi um as bei ng sonet hi ng

that is effectively owned by the public and of
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scarcity and there are several rationales for
that. None of those apply to the internet. The
Suprene Court has nmade clear repeatedly that all
other nedia, including to be blunt, videos of
crushing kittens are all fully protected, however
horrible they may be by the First Amendnent. So,
we cannot as a matter of First Amendnent principle
sinply say, well we require X, Y and Z for
broadcasti ng, so therefore, we should require the
sane for the First Amendnent for the internet. W
have to ask these hard questions about the First
Amendnment fromthe ground up. And that as a
practical matter, those are hard questions,
because we're tal ki ng about a nedi um where it's
not sinply a matter of sticking sonme percentage of
the print text for the disclosure or having a

voi ceover at the end for video. Wen w're

tal king about small ads, we're tal king about an

I ntrusion on speech that | think rises to the

| evel of being a very serious First Amendnent
problem | think we need to start with the | east

restrictive neans. | think a signifier-based
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systeminpl enented effectively would be a very
good way to acconplish the governnental -- the
cl ear governnental interest in ensuring that
peopl e know that this, what kind of ad this is and
how to get the disclosure elenents that are
required by statute. But | just, if you start
fromthe First Anendnent framework, you will w nd
up, | think, at a place that is useable and al so
does not intrude unduly on free expression.
COWM SSI ONER PETERSON:  You were
reaching for the mcrophone earlier and then |']
step down and |l et ny coll eagues answer questi ons,
but just wanted to hear what your response was.
MR. GRIMALDI: No, thanks Conmm ssioner.
In response to Joe's points. Going slowis a good
thing. |'ve spent a lot of years in governnent
and know the virtue of that and the safeguards
that it provides. The reason that we didn't go
slow on this is because the |ast el ection showed
exactly what can happen when there aren't, when
there isn't awareness and when there aren't cops

on the beat and when too nuch is being taken for
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granted and as to how sinple everyday things can
be weaponi zed. So, we didn't go slow and we stood
this up in a response to better online advertising
for political canpaigns. Now, issue ads are
obviously very different. Those are what was
weaponi zed in the past election. W, as a cross

| ndustry group as we have with our other
self-regulatory bodies and | can get into those in
any detail that you would like, to prevent fraud
and mal ware and then just bad and annoyi ng ads.

We decided to coal esce and figure out what we can
do to help inprove transparency. The political
ads icon allows that with the user really not
having to do anything but click. Joe nentioned
that they don't know what they're getting and that
It I npedes discoverability. That's the opposite
of what it does. They don't know what they're
getting, well, if they click onit, they do. It

| npedes di scoverability if they click on it they
di scover who was funding that ad. So, | would
push back on that. | nean, | think it's a pretty

uni versal concept to think that if you don't wal k
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t hrough a door, you're not going to know what's on
the other side of it. WelIl, that's the case here.
If you click onit, you find out what it does. It
doesn't take you down a rabbit hole, it takes you
right to a popup that says CEO of this

organi zation, who is funding it, here's their
contact information, here's their web address,
data-linked to the FEC s website to do further

I nvestigation. So, | would note that. W' re not
just to use just words, slapping a purple icon on
sonething and trusting that it will work. This is
years of research froma related icon that has 70
mllion, now 70 mllion and one, so, thank you for
t hat Commi ssi oner uni que visitors that has proven
to inprove their online experience. And you
clicked on it and it said to you | earn nore about
why | amseeing this ad. That's a good thing,
that's discoverability, that's using your own
preferences and what you want to see and how you
want to be served an ad to a degree that didn't
exi st before. W would like to do that for online

ads. And again, just to push on the ease of it
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notion, it does not require the user to downl oad
an extension, or to do anything to enable their
| apt op or anything el se to be a machi ne readabl e.
It's just right there in their face. The one
thing is; users do have to click on it to see
what's behind it and we would love to partner with
you and anyone el se and the experts in this
I ndustry to continue the education to do that.

CHAl RWOVAN HUNTER:  Thank you.

PROFESSOR KIM Can | just -- can | nake
a coment ?

CHAl RWOVAN HUNTER:  Sur e.

PROFESSOR KIM  Excuse ne. So, |
acknow edge that, that a self-regulatory design
el emrents have sone positives. However, who
determnes like a political ad, that goes back to
the guidelines. Unless the FEC provi de consi stent
gui delines, we just (inaudible) et tech platforns
who do not have understandi ng of the canpaign
finance issues arbitrarily determ ne what the
political ads. And | think, | believe, | didn't

know t hat the FEC cares about -- cares so much
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about design issue. It is really good to take
I nto account user ability and then their practices
and things like that. But we really need to be
cauti ous about all the usability research because
usability research, | did sone of themthat |ike
In the past, usually happens in an isolated |ab,
when users have a lot of tine and they are usually
paid to do so. Therefore, it does not -- it is
conpletely acontextual and it is good to pin down
what causes, like the preferences for color or
what el enment that could nake it nore visible,
things like that. But it is not, | think rel evant
to the discussion of the disclainer policies.

CHAl RWOVAN HUNTER:  Madane Vi ce Chair.

VI CE CHAI R VEI NTRAUB: Thank you, Madane
Chair. And thank you to all the witnesses. |It's
a very interesting panel, very different from our
first panel, which is alot less legalistic and
that's actually kind of fun for us. Thank you for
recogni zing that there is sone urgency to this,
that the notion of going slow and sitting back and

seei ng what happens and what develops. [1'Il tell
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you one thing that's going to happen is nore

el ections are going to happen while we're sitting
around watching and waiting. | don't really feel
i ke we have the luxury of sitting back and

wai ting and seeing, let's see what happens in
2018, let's see what happens in 2020. | think we
need to nove a little bit faster than that. And
we're not witing on a blank slate froma First
Amendnment per standpoi nt, because there is a | aw
on the books that requires disclainers that has
actually been upheld by the Suprene Court. |
nmean, they recognize that there's sone burden on

peopl e who have to put a disclainmer on their ads

and they said that's okay. That doesn't -- that's
not an unconstitutional requirenent. So, | had
not seen the little triangle icon until | read
your comments. \Wihen | |ooked at it, | have to

say, It didn't really speak to ne as sonething
that | would normally I ook at and say, "Ch, | can
see | need to click on that to find nore
information." It kind of |ooked like the little

wWth the circle around it, but sonebody wanted

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

177

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

to change it up a little bit and make it a little
different, so they nade it a triangle instead of a
circle.

So, | guess, one question is, what do we
get by noving to a triangle froma circle? Wen

we were kind of playing around with the exanpl es,

we thought, "Well, let's just throw at is one way
of doing this a little "I"™ with a circle around it
as a -- as an icon because know to | ook for that

in train stations when they're | ooking for

I nformation, and in airports, and sort of all
around. So, maybe that would be a clearer

I ndicator. So, | guess, one question for you is,
what's the advantage of using the triangle

(1 aughs) over a circle?

MR. GRIMALDI: Sure. | -- and we'd be
happy to nonopolize on all the confusion of all
the letter "I" icons globally. (Laughter) But it
Is a proven trusted signifier. So, it -- while
you may not know precisely what it is, if you see
the -- any letter "I" icon that denotes

I nformation and clicks onit, you will be taken
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currently for the choices programto opting out of
certain behavioral ad-tracking preferences. But
for political ads, if you click onit, you wll be
taken to that disclosure information. It is --
again, just noting the facts and the nunbers of
the I ess than 10-year history growmh of this,
there are mllions of people who know what it is.
W wi sh that nunber was billions of people;
hopefully we get there as we continue to grow this
and nenber conpanies use it. And now political
canpai gns and political ad agencies use it.

It wwll have the benefit of grow ng for
consuners, for the benefit of consuners on both
sides. Because those viewng a political ad to
click onit to find out what it is or what it
| eads to, they will see the purple "I" and the
si deways triangle. Then when they see the bl ue
one, perhaps they'Il think, "Well, that took ne to
great political disclosure information. |'m going
to click on this because this isn't a political
ad, clearly,” and it takes themto opting out or

| ear ni ng nore about their -- about how their
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preferences are gl eaned onli ne.

So, | think that answers your question,
Comm ssioner. | can keep at it, but it --
basically, it's their -- our education and our

hi story shows that this is clicked through, that
users use icons and they trust them W hope they
continue to use this one as we enter this kind of
brave new world of political ad transparency.

VI CE CHAI R VEEI NTRAUB: Because it sounds
alittle bit to nme like you're saying, "Hey, we've
got an icon. Wy don't you use our icon because
you w Il help us pronpte sonmething that we're

trying to pronote for our own reasons,” and that's
not really -- (laughs) that's not ny goal.

MR. GRIMALDI: Correct. No, that's not
our goal, either. |It's to give users nore
preferences. W -- | would inmagine that if
anot her icon was offered that had a different
di scl osure nechanismand |ed to increased voter
awar eness of who was funding a political ad, that

woul d be a terrific thing, too. | don't know if

it would conme, though, with the infrastructure
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that we've already built in a parallel capacity.
So, it's already up and running and this is
already up and running. | nean, this -- as |
said, this |aunched May 22nd, so it's out there.

And we've convened all these
cross-industry working groups to continue working
onit, soit's going to continue to be out there.
Any -- hopefully those watching this hearing wll
hear what we're discussing and they'll go check it
out, as well. But again, this is an industry
self-reqgulatory piece of awareness. So, there's
not -- you were going to say? |'msorry.

VI CE CHAI R VEEI NTRAUB: No, it's okay. |
don't nean to cut you off. Let ne take a step
back. This is, you know, sort of in broad brush

what | take fromthis panel. So, M. Ginaldi

says, "Use an icon. Here, use ours." M. Szoka
says, "No, use political ads. That's -- that'l]|
be clearer. Then people will know to click on
that." Professor Kimsays, "Nobody's going to

click on these things anyway, so that's not really

great.” And M. Jerone says, "You should be
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real |y skeptical about anything that industry is
offering up and you really need to keep a sharp
eye onit." So, aml -- (laughs) A aml --

(l aughs) have | gotten that right, and B) so, what
are we as a body supposed to glean fromall that
and how are we supposed to use that and the
information -- the really good information that
all four of you have provided to us in order to
craft a rule?

DR. KIM | would |like to provide sone
context about all the (inaudible) political ad
batch or indicators. These tools are originally
designed to protect user privacy. So, these tools
are great for protection of user privacy. But ad
choice icon, for exanple, a list of the current
formis nothing to where the disclainers,
political disclainers. And then a political ads
I ndi cator, for exanple, as | nentioned, this -- no
matter what the platforns do, sonebody needs to
provi de gui delines, the consistent guidelines and
t hen define what should be reported and then what

shoul d be archived if a platformdecided to
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archive. And | think that should be FEC.

And just to add a little bit nore
I nformati on about these tools, so, for exanple,
i ke, "Who Targeted Me," it's |ike a Facebooks
tool that's, like, simlar to the ad choice and
t hen Google has, |ike, "Why These Ads?" kind of
things. And it provided sone target information;
that's why | said, like, this is originally
designed for the protection of, |ike, privacy,
user privacy.

A group of researchers show that, |ike,
"Who Targeted Me" information provided by that
tool is msleading or at | east vague -- so, | can
provi de the research paper later to the
Comm ssion. So, what they did is that, |ike, they
got the information of -- "Who Targeted Me" is,
like -- it's so they observe the targeted

I nformati on and then conpare that to their own,

li ke, sinmulation, |like, of different users and
then how -- what are the differences between the
tool -- the information they got fromthe "Wo

Targeted Me" fromthe Facebook and the infornmation
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they got as a user, as simnmulated users, and that

they found, |ike, huge discrepancies.
So, | to sone extent took, you know, the
problemis that it is still black box and it is to

be incredibly inpossible to know what deci des,
like, a political ad and then who are targeted,
who wll be -- provide information, on what basis.
Therefore, |I'mvery skeptical about any of those

I nnovative tools that are those tools that cannot
-- that can replace online disclainers.

MR. SZOKA: So, first, | want to say, |
think this country is under attack. | think what
you're doing is extrenely inportant. There are
certainly people who are trying to conproni se the
integrity of our elections. Please do not
m sunder stand anything | say to you today as
suggesting that you should go slow. | think very
much that the Comm ssion does need to issue a
rule. | think there are certainly aspects of
this, like the definition of what is a political
ad that only you can clarify. | don't dispute

that at all. Wat |I'msinply suggesting is that
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when you do what you do, you should be careful not
to be overly specific about usability issues.

And so | think you can go quickly in

I ssuing a rule. M advice and as -- and what |
lay out in ny comments is, if | were you, | would
encourage you to have a -- you could call it an
interimrule, you could call it a sunset, you
coul d have any nunber of ways of doing this. [|I'm

not famliar with your adm nistrative procedures
or precedence. But | would suggest that to the
extent that you are concerned about these
gquestions, about is it recogni zabl e enough and so
on, that those things and those things only that
you treat in a going forward basis, you all ow
there to be roomfor experinentation. And that
you use the wi ndow of, | would suggest, the next
two federal elections to collect data on how that
-- on how those things are inplenented before you
| eap to specificity in that aspect of your rule.
So, | just want to nake sure that that's
clear. | think you would learn a | ot about the

way that the marketpl ace works, about these
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usability questions. And as | said, | think you
have an opportunity to shape what an industry does
in the neantinme by asking the very questions

you' re asking today. And also, zeroing in on sone
of the uncertainties. So, you -- Conmm ssi oner

Wei ntraub, you have identified sone confusion even
on this panel as to exactly how the political ad
systemw || be inplenented. And | think that's
because it's what | read as being a first draft of
what their protocol |ooks like. And you will note
If you read carefully that they call for
participating advertisers and ad networks to

I npl ement an i con/ wor di ng.

Now, it's not clear what wll apply in
what context. M understanding -- and 'l [et
the representative here fromindustry speak to
this. But ny understanding is that they woul d
apply a rule that is simlar to the rule that
applies in the ad choices context where for
relatively large ads or essentially for all ads
other than where it really becones infeasible

because of the very tiny size of the ad, that the
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advertiser/ad network is expected to include the
wor di ng.

And so when | said earlier that |
understand that we're tal king about an icon plus
the signifier, and the signifier is political ad,
what | understand will happen is that nost
I npl enentations of the ad will display both of
those things. However, there will be small ads
where the -- where it is not feasible to put even
political ad in the ad itself, where you just have
to have the icon. And in this respect, | think it
IS very inportant that we've built recognition of
the icon in that |arger context and that the -- we
don't -- that we're not starting from nowhere.

So, far frompronoting sonething in
I ndustry as nonetizing, that they're very good at
noneti zing content, as far as | know, they're not
nmoneti zing the icon. | think it actually is good
that we're building on sonething that already
exi sts because there is sone initial consuner
understanding. And so if we have anot her version

of that, that has a different color, that has the
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word -- the wording "political ad" next to it, |
think we'll be starting froma better place in
ternms of user recognition and that that -- that
really should be our goal, is building up from
t here.

And then if | may just note, you al so
asked a question or you noted about the First
Amendnent case lawin this area. |It's been a
while since |'ve read that case, but ny
recollection is that that case dealt with
traditional fornms of advertising. | don't think
that those questions are the sanme here. | think
the tradeoffs we're tal king about where we're
tal ki ng about very tiny ads, the kind of ad where
you couldn't fit "political ad" even in and you
need sonething small with an icon, | think those
represent -- raise very different First Amendnent
probl ens because there you're tal king about really
i ntruding on a significant percentage of the
content of the ad, of the |ook of the ad, of the
ability to design sonething effective. So, |

woul d just tread with caution and, again, |ook for
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the | east restricted neans.

VI CE CHAI R VEEI NTRAUB: Wl |, as one of
our witnesses pointed out earlier, the Suprene
Court approved a four-second disclainer on a
10-second ad, so we -- we're going to have to
tabl e that because you and | are not going to
resol ve that particul ar debate.

MR JEROVE: My | comment ?

VI CE CHAI R VEEI NTRAUB:  Sur e.

MR. JEROME: So, again, M. Szoka and |
are generally in agreenent. And | think what you
shoul d take away fromthis panel, it seens to be
that everyone is in favor of sonme form of
di sclosure. So, | guess, | would just like to add
that alternative B's providing for sonme sort of
exception is no |longer necessary. Like, internet
advertising should be able to facilitate
sonething. W're constantly told that online
platfornms are driven by advertising and | think
Berin is actually correct that you can do -- be a
very powerful signifier to sort of, say, start

doing sone interesting stuff here.
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The thing that needs to happen is

followup as to how exactly that plays out. And,

you know, | think we all agree that this needs to
start happening now. You know, | woul d encourage
you to engage with the DAA.  You know, | was

printing out and reviewi ng their application of
the Self- Regulatory Principles and they're very,
very high level. These principles are currently
enforced by the Better Business Bureau and the
Dat a and Marketing Association. Again, | don't
know i f anyone has ever sat down and had them
start | ooking for political advertisenents. |
don't know if they know how to do that. And I
al so don't know how political canpaigns are really
i nformed of how the ad tech ecosystem works.

| think there's a role for you guys to
play in doing that. |It's obviously not a perfect
solution, but | think Berin's correct that if we
do this now, you're going to get a |lot of
interesting data in this election and be able to
do sonething in the future.

VI CE CHAI R VEEI NTRAUB: Let ne foll ow up
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on that and ask about the -- one nore -- let ne
just -- one nore. The enforcenent nechanism M.
Gimaldi, you tal ked about this briefly and you
have it in your testinony. Wat exactly is the
enforcenent nechanism because | don't really
understand this concept? | understand what our
enforcenent (laughs) nechanismis; |'mnot sure
what your enforcenent nmechanism --

MR, GRIMALDI: Sure.

VI CE CHAI R VEI NTRAUB: -- is.

MR. GRIMALDI: So, we -- as you pointed
out, we partner with the Better Business Bureau, a
di vision of that called the ASRC, which is the
Advertising Self-Regulatory Council, and the DMVA
and the public. Conplaints cone in about
vi ol ations of use of the ad choices icon. Those
are taken very seriously and they're investigated.

VI CE CHAI R VEEI NTRAUB: By?

MR. GRIMALDI: And should --

VI CE CHAI R VEEI NTRAUB: By whont?

MR. GRIMALDI: By the ASRC and by DMNA.

And should the -- and should an --
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VI CE CHAI R VEI NTRAUB: |I'msorry. Can
you spell out those initials for ne?

MR CRIMALDI: Ch, sure. The
Advertising Self- Regulatory Council is the ASRC.
The Data and Marketing Association is the DVA
They are our watchdogs and every year, they
conpile a book with all of the enforcenent cases
t hat have cone -- and there's 87 so far -- that
nanme and shane, and we found that that works.

VWhat we first do, though, is -- or what the ASRC
and the DMVA do is, is that they work with
conpanies to bring theminto conpliance, should

t hey be running afoul of any of the ad choices
principles. The working groups that we are using
right now in conjunction with those two bodies are
| ooki ng at how to enforce any violations or any

m si nformati on that would be provided through the
political ads icon.

So, if there is a website that a user
goes to and they click the icon for a canpaign
t hat doesn't work, that would be investigated.

They would go to that canpaign or that canpaign ad
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mar keter or the PR firmthat they used and say to
them "We got a conplaint fromJoe Smth, who went
on an ad for your candidate and the icon took them

to an address for the canpaign that doesn't exist.

W found out that -- or we went on -- we clicked
the icon, went to the FEC s website. It conflicts
with information that you have given." That's the

wat chdog nechani sm but we would al so work with
the FEC on enforcenent and regulation in terns of
how we coul d make that even stronger.

The FTC said that we were -- that the
DAA icon and the enforcenent had teeth. As was
nmentioned earlier in ny testinony, the previous
adm nistration praised it. Chairwoman Ohl hausen
said this is a success story. The FCC used it in
their privacy proceeding as one of the questions
to be asked, like, "lIs this -- should we think of
a self-regulatory group like this for privacy
pur poses?" And we've stood up or -- other
organi zations, the one | nentioned earlier that
root out fraud and mal ware and anot her

organi zation, the Coalition for Better Ads, whose
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purpose is to nmake ads | ess annoyi ng. Because we
have found that the --

VI CE CHAI R VEI NTRAUB: Totally down with
t hat .

MR GRIMALDI: Yes. And | would
encourage you to go to that website to see how we
pass standards through a cross- industry group
t hat spoke to what ads were the nbst annoyi ng:

Fl ashi ng ones, banner ones, ones that the sound
automatically cane on, ones that you couldn't stop
before 30 seconds. W take this stuff seriously
because if we don't do it right, people block our
ads or they just go on -- go online |l ess and they
don't click through ads. So, we take this stuff
very seriously.

VI CE CHAI R VEEI NTRAUB: But you're
tal ki ng about commercial entities wth an ongoi ng
exi stence. You're not tal king about, for exanple,
a pop-up political commttee that exists for two
nont hs before an el ection and then suddenly goes
out of existence. And | don't know what your

enf or cenent nechani sm woul d have to say about
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t hat .

MR. GRIMALDI: Correct. That -- that's
what we are currently working on through all of
our working groups, is to find out what we can --
to the extent that we can work with the FEC and to
put nore teeth to this, to root out fraudul ent
canpai gn information, information that is posted
that -- for a candidate, for a state or federal
office that conmes under your auspices and it's
i ncorrect. We would certainly go to the heart of
that and have -- and work with that group to have

It changed or we would flag it hopefully for the

FEC

CHAI RAMOVAN HUNTER:  Conmi ssi oner
Wal t her.

COW SSI ONER WALTHER:  Thank you Madane
Chairman. | just had a question --

SPEAKER. Steve, we're not (i naudible)

COW SSI ONER WALTHER: Question or two
about, is there an icon that we could use that is
generally recognized and I'mthinking the little

-- the "I," which at least for ne is -- seens to
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be the one that | recognize as neans there's
information if it -- for sone -- in sonme way,
there's information. So, | was tal king about ny
son with this about a watch. They're getting

i nformation of all sites, fromall sources and
stuff like that, fromwatches. And so if you | ook
at the problemwe would be faced with, this lets
us tal k about a watch right now and figured that
the icon would be "I."

What could we do if sonebody wants to
say -- and, like, for exanple, under the
regul ati ons, express advocacy is Mndale! wth an
exclamation mark. The decision was, is it conveys
enough of a nessage to know that that is a
favorabl e nessage for Mondale. This is an old
reg, but it's still on the books. So, sonebody
says Mondale! it's on the watch, and then if there
was a small "I" there to press it, wouldn't there
have to be sone indication that this will tell you
who paid for it? O do you just take a risk that
sonebody will press the "I" and says there's nore

i nformation then they click it and in theory they
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get it? How do they get it, with a watch?
Where's the way in which that information is
recei ved?

And | bring that up because there is --
and it was interesting to ne to say, "Wll, we
don't have, like, a small itens accession --
exception anynore,"” but in theory, we would have
to deal with circunstances like that. So, any
comment for anybody that wants to --

MR CGRIMALDI: You --

COW SSI ONER WALTHER:  Just wanted to do

t hat .

MR. GRIMALDI: You went to the heart of
it. So, if there was an icon -- be it ours, be it
anot her one -- that leads to further information,

a user oftentines has to be over and clicking it
or on a desktop environnent would a sinple nouse
hover over let that information pop up. Wth a
watch, it gets a little bit trickier.
COW SSI ONER WVALTHER: Ri ght .
MR. GRIMALDI: And so you have to go

across formats and across devices. That is where
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the evolution of this wll go.

COW SSI ONER WALTHER: Right. That's
where ny children are conmmuni cati ng now. (Laughs)

MR GRIMALDI: But it's --

COW SSI ONER WALTHER: | have a
five-year-old granddaughter who goes to school and
t hey have a watch there and they can comruni cate
wi th nom and, yeah, they know where she is --
(laughs) it's just like they're talking to each
ot her, you know, in person. So, it's got to be
just like the internet has grown. That type of
personal nessaging, | think, is going to end up
grow ng a whole lot, too. And so | think I'm
trying to suggest, how can we | ook forward? Do we
talk so generically with our | anguage that we pick
that kind of thing up or I'mtrying to figure out
for the future, what would we put in a regulation
t hat woul d cover those things?

MR. SZOKA: Comm ssioner, if | may. So,
this is exactly the kind of problemthat
TechFreedom deals with all the time. W -- our

general advice is to caution | awmakers agai nst
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maki ng technol ogy-specific rules. W don't want
to wite a rule today for all of the technol ogies
that exist. Because you're -- today, you cite the
exanpl e of the watch; tonorrow, it could be a --
an augnented reality on a contact lens. There are
any nunber of inplenentations where this m ght
arise. M suggestion is that you focus on com ng
up wth standards that are functional rather than
bei ng technol ogi cally specific.

In other words, | think if you wite a
standard that says sonething |ike, "Were a --
where it is not feasible to display nore

i nformation,” however you want to word that, then
you can use an indicator systemor the smaller
version, the truncated version, where you don't
have the wording. Right? And the inportant thing
is A getting the standard right --

COW SSI ONER WVALTHER: O you coul d have
the stream ng, so you would press a button and
then say, "This ad has been paid for, and they

were just going to stream" Like, even if you

couldn't get it on the face of the watch, but it's
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MR, SZOKA: Well, and | just want to
note here that there's two different dinensions,
If you will, of this problem One is a dinension
of visual physical space. That problem s nuch
harder to solve. That's where you're going to
have an icon where wordi ng nay not even be
feasible if it's small enough. Anything that has
the di nension of tine, even if it's a 10-second
vi deo, you can stick an oral or a visual wording
onto that in a much easier fashion. The thing
that |'m concerned about is the small rectangul ar
spaces, the contact |ens, the banner ad, the
wat ch. Those are exanpl es where what you need is
an icon that will be recogni zed because you have
built up consistency across tine, right?

That -- that's where their system |
think, is -- could be very usable. But you need
to have real world data that's only going to cone
fromreal world experinentation, because Professor
Kimis quite right. [It's very easy to be m sl ead

I nto designing sonething that you think will work
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based on a |l ab data that is a contextual. Wat
you really need is real-tine experience and that's
going to require industry being allowed to

experi nent.

CHAI RMOVAN HUNTER:  Ckay, no. Steve,

you still have --

COW SSI ONER WALTHER:  |'m fi ne.

CHAl RAMOVAN HUNTER:  -- the floor. Do
you have --

COWM SSI ONER WVALTHER:  |'m fi ne.

CHAl RMOVAN HUNTER: -- any ot her

gquestions?

COW SSI ONER WVALTHER: | ' m good.

CHAl RWOVAN HUNTER:  Ckay. |If we have
time. So, | just wanted to followup with
Professor Kim |If you could provide to us
additional information -- | could be mssing it,
but | went back and | ooked at your conments again.
And when you characterize sonme groups as FEC
groups and | -- the reason why |I'm so interested
inthisis, a couple of different panelists in the

previ ous panel cited your work. Two different
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peopl e who testified earlier today cited your work
for the proposition that not all political
advertisenents are using any kind of information,
whether it's a link or disclainmer information on
the face of the ad, and you al so said that today.

So, | just want to be clear about what
ki nd of ads you're tal king about. | know you
characterize in your -- the paper that's appended
to your comments, FEC groups, but when | | ooked at
the ads included in that, that -- those ads were
all issue ads and they weren't even el ectioneering
conmuni cations. But just to nake sure |'m not
| ooking at the wong thing, if you wouldn't m nd
submtting --

DR KIM Sanples, like, in the paper?

SPEAKER:  Yes.

DR. KIM Yeah, sanples, the inmages.

CHAl RMOVAN HUNTER: Oh. Ms. Kim coul d
you pl ease --

DR KIM So, inage as -- the imges of
the ads in the paper are issue ads.

CHAl R\MOVAN HUNTER:  Okay.
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DR. KIM So, those are non- FEC group.

CHAl RWOVAN HUNTER:  What about for the
FEC group ones?

DR. KIM FEC groups are -- so, the --
your question is, like, FEC groups --

CHAl RWOVAN HUNTER: | think --

DR KIM Wat their --

CHAl RWOVAN HUNTER: | think you said --
DR. KIM -- FEC groups are?
CHAl RWOVAN HUNTER:  -- that there were

sone political ads who didn't include disclainers
or even links to the disclainer information.

DR. KIM That includes that
Information. Forty- five percent, only 45 percent
of the groups identify thenselves on the face of
ads. That's -- that information is based on all
the sponsors of the political ads. And the
political ads include all kinds of ads.

CHAl RWOVAN HUNTER:  Ckay. | just -- |
woul d love it if you could supply us with the
I nformation of just what's wi thin our

jurisdiction.
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1 DR. KIM Yep.
2 CHAl RWOVAN HUNTER:  Thank you. |
3 appreciate it. Because I'mnot able to foll ow
4 exactly what you're tal king about.
5 DR. KIM Yeah, it's because --
6 CHAl RWOVAN HUNTER: | nean, not
7 understand it.
8 DR KIM -- the way papers are franed
9 IS not --
10 CHAl R\MOVAN HUNTER:  Ckay.
11 DR. KIM -- (inaudible) the nmagi c words
12 or --
13 CHAl R\OMAN HUNTER:  Ckay.
14 DR. KIM -- express advocacy.
15 CHAIl RWMOMVAN HUNTER:  Thank you. That
16 woul d be very helpful. And then wth respect to
17 the icon, this conversation is really hel pful and
18 | I'iked your summary of what -- (laughs) where
19 peopl e kind of were. | was thinking sonething
20 very simlar. But, | guess, one winkle to that
21 that |"'msort of taking away is, it seens |ike
22 with the exception -- we'll put Professor Kimto
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the side for a nonent. Everybody el se seens,

li ke, with sone | evels of variation of thinking
that an indicator's a good idea and there is sone
debat e about which indicator.

Putting that aside, | think probably
where I'"'mleaning is not specifically specifying
whi ch i ndicator and perhaps leaving that up to
either the advertiser or the platform So, the
pl atform can be the one who deci des which
I ndi cator is appropriate for a variety of reasons
that we have di scussed today. And also, the
noti on of having an indicator that says political
ad is going to be very difficult because then you
get to the question of who decides whether it's
political.

And | don't think any of the platforns
want to be in a position of trying to decide
whet her sonething's political or not because we
know -- it seens as if their definition of that is
very different fromours. Qurs is a narrow
express advocacy, you know, type of thing and we

know t hat Facebook is requiring sone additional
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I nformati on fromeven groups that are doing sole
| ssue advocacy. You have a --

MR SZOKA: Well, I'malittle -- | --
what you say about Facebook is accurate. But |
think if anything, it's Facebook that's nuddyi ng
the waters and they're doing so, frankly, under a
great deal of pressure from | awmakers. Seens to
me that your definition is the narrow one.

CHAI RMOVAN HUNTER: R ght .

MR SZOKA: And | don't -- | -- |I'"mnot
sure why anyone woul d obj ect to sonething that
actually does fall within that definition, being
| abel ed as such, because it woul d excl ude issue
advocacy. So, | don't see that as a problemwth
the DAA system | think the problem nmay be that
ot hers outside of your Conm ssion nmay pressure the
DAA systemto be applied to i ssue ads, but the --

CHAIl RMOVAN HUNTER:  Yeah.

MR, SZOKA: But that's not really your
-- wouldn't be your fault and | don't think it's
your problem

CHAI RWOVAN HUNTER: Poi nt t aken. | hear
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what you're saying. That does nmake sense. So,
that -- it's just a matter of deciding, you know,
sort of what indicator mght work better and this
has been incredibly helpful. But at least |I'm
getting the sense that you're all open to the
noti on of doing that and that, | think,
Comm ssi oner Petersen was asking this question and
| didn't hear a great response to it: putting
aside specific indicators, is it true that at
| east the three of you think that a indicator is
an appropriate nmechanismfor the reader to be able
to determne that there is nore information there?
Not arguing over what is the indicator itself, but
just the notion that this icon here at |east nost
peopl e woul d recogni ze that there was additi onal
I nformation to be found.

MR GRIMALDI: (Noddi ng)

MR. JEROVE: | would say -- CDT woul d
say yes.

CHAl R\OMAN HUNTER:  Ckay.

MR. JEROVE: And frankly, due to the

conpl exities of how sone of these adverti sing
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formats work, an indicator is probably the best
way to go.

CHAl RMOVAN HUNTER:  Ckay.

MR, JEROME: And | also would like to
echo what Berin just said, that certainly in the
narrow categories of advertising that you're
focused on, we very nuch believe that proper
| abeling i s appropriate.

CHAl RWOVAN HUNTER:  Ckay. Thank you.

MR, SZOKA: | just want to enphasize
here that | am supportive of an indicator system
conbined wwth smart disclosure. It is a
wel | -recogni zed principle. Cass Sunstein, who was
the director of ORA for the Obana Adm nistration
was very articulate in describing the benefits of
smart disclosure al so known as machi ne-readabl e
di sclosure. | think that should be conbined with
I ndi cator systemand it neans that it would allow
a conbi nati on of many ki nds of user denands.

So, if a user doesn't want to see each
I ndi vidual ad and wants to see a report that says

at the end of the nonth who showed ne ads, soneone
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could build an extension that woul d do that.
Because the machi ne-readabl e code woul d be
supplied, the extension could just tick off how
many ads were shown by X, Y, and Z political
conmttees, and then display that report at the
end of the nonth. And any inplenentation could be
devel oped. So, that to ne is user enpowernent at
its best and it cones at no cost to the adverti ser
because the advertiser's already required to
supply that information by statute or to the

ordi nary user who doesn't want to be bothered
because they never see that unless they inplenent
a user agent |ike an extension that chooses to do
t hat .

But, of course, if Mzilla decides that
they want to inprove upon the way that DAA is
doing their thing, they can change the way that
they parse that code. They could put "political
ad" in big red letters over the ad. | don't think
t hat woul d be a good option, but they could do
t hat .

(Laughter) And you know what ?
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That's the free market at work.
Let civil society groups nake
deci sions, let individual

ent repr eneur shi ps who nmake

ext ensi ons make decisions. |If a
Comm ssi on doesn't have to nmake

t hose decisions, if the

machi ne-readabl e code i s nandat ed
to be discl osed, anyone can
experi nment.

CHAl RMOVAN HUNTER: Ckay. Thank you.
Go ahead, Vice Chair.

VI CE CHAI R VEEI NTRAUB: Thank you. So,
one concern that | have is if we leave it open to
everybody in industry to pick their own icon, then
isn't that going to underm ne the principles that
M. Ginmldi was tal king about where, "Oh, this is
great if we have the uniformicon, then everybody
wi Il recognize it and they'll know what to do wth
it. If there -- if we've got a lot of icons then,
| think, we could have a problem of peopl e saying,

"Well, what the heck does that nean?'"
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That's part one of nmy question and part
two, just to get it all out there, is, sone of the
testinony that we got -- perhaps fromone of you,
because | can't renenber where | read this, at
this point (laughter) -- spoke to the problem of
broken and malicious |inks where you click on
sonet hi ng and either, you know, the next day that
sane information isn't there anynore, so you --
when you go back and try and figure out, you know,
where that ad cane from you can't find it anynore
or -- and that could be for innocent or, you know,
| nadvertent or purposeful reasons.

O sonebody who maliciously -- you click
on sonething and instead it kind of hijacks you to
a different website that in fact says, you know,
you click on a link that looks like it's going to
be for pro-candi date Jones and instead you're
hijacked to a place that tells you every m serable
t hi ng that anybody's ever said about candi date
Jones.

DR. KIM That was ne. So, that was --

| made a comment about that. Li ke, we found that
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mal i ci ous actors, |ike, took advantage of this

| andi ng page information, |ike, as, you know, for
exanpl e, sone of the groups are, like, redirected.
Like | said, they're, you know, technicians can
make, |ike, a, you know, code that could redirect,
| i ke, the users, the voters to other places. So,
for example, like, the face of the -- it is -- it

| ooks |ike Trunp for President, but it was
redirected to conpletely different page that is
not the official Trunp canpaign. And then a |ot
of, like, links |landing page -- a lot of links are
broken and sonetines it goes back wth a different
website conpletely. And then as a researcher, we
also dealing with, like, a top platform They are
"l ke, cleaning up those pages"” for a variety of,
you know, reasons.

So, at this point, we keep nonitoring
our suspicious group. But at this point, only
one-third of themare active, at this point. So,
t hat posed, like, a, you know, challenge. 1 like
to -- | nean, like, just to clarify ny position

about the indicator, but the indicator provides,
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li ke, nore information, but the point is that
there nmust be sonme m nimuminformation which |

t hi nk should be the group nanme who is the sponsor
on the face of ads. |t could be adapted phone,
adapted a nane.

And then, you know, if users want to
know nore about it, the notivation is a key
factor, |ike, you know, the -- if | nane, like,
you know, one big factor that nmakes people click
through, it would be interest. So, if they want
to know about, |like, who they are and, |ike, get
nmore information, they can do that.

So, it's not that | could, you know,

I ndi cate, but ny larger issue | have is that the
di scussi on of FEC proposals, | believe, |ike,
pretty nuch focused on a size issue and |'m not
sure how size issues is the real issue here. |
don't believe that it is going to put overburden
t he speakers because we have to renenber that,

| i ke, at the cost of this advertising is a |ot
cheaper conpared to TV ads. And the way the

(i naudi bl e) the way, |ike, that these ads are
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charged are nostly -- nmgjority of ad -- nmgjority

of political ads are charged at the base on

clicks.

So, audi ence neasures not |ike print
medi a, |ike, based on size of good -- it's clearly
different that, |ike, imges, |ike, New York
Times, |ike, page, like -- or, like, Tine
measures, like, whichis alot -- which is used

for a broadcast ad. So, we have to renenber the
cost is really relatively low and that the cost to

measures are not based on the size.

And second issue of the size, |ike,
well, size mght be an issue if it limts the
content of a speech or the options, |ike, speakers
have. | think unlike other nedia or other types

of ads, the digital advertising have a |ot of

| i nks and that indicator would be, |like, an
exanple. But -- so if you want to put, like, nore
I nformati on, you can put -- you can have a | ot of

| inks. But the key information should be there
and then | think the key information is the group

-- the sponsor nane.
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CHAl RWOVAN HUNTER: We're -- if you can
be very, very brief; we're pretty nmuch out of
tine.

MR. SZOKA: Very briefly, Conmm ssioner
Wei ntraub, smart di sclosure would be the best
solution to your concerns because you coul d warn
users about bad links, you could get a |large
reasonably small nunber of users who could collect
data using a browser extension to track malicious
actors, you could report that, you could have a
smal |l community of people that alerted to the FEC
to abuse. And then to the point that was just
made, cost is not the right neasure. Wat we're
tal king about ultimately is art. Right?

Tal k to any designer of any effective ad
-- no, it's true. Right? | nean, we may ridicule
It, but designing these ads really is an art. And
what makes them effective is good design, right?
And | was very attracted initially to the idea of
putting the nanme of the sponsor on the ad itself.
| don't see a way to do it that would be

consi stent and scal abl e and woul d al | ow
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| npl ementation in a way that woul d nmake people
focus on the thing that is consistent. You'd have
a variabl e nunber of characters and people woul d
gane that. They would put in very |long nanes that
woul d not appear to be usable to the user.

| think the better approach is to focus
on sonething that could be done consistently
across ads, which is the signifier political ad
and an icon, making sure that there is effective
things Iike a hover text that can alert people to
what this thing is and then undergirding all of
that wwth smart disclosure so we don't have to
rely on industry to get it right. W can see
other inplenentations tested in the field.

CHAIl RWOVAN HUNTER:  And that's why you
signed onto the Freedom Partners coment which
provides a specific reg text for doing just that.

MR, SZOKA: Plus the idea of smart
di scl osure.

CHAl R\OMAN HUNTER:  Right. Okay.

Great. Thank you very nmuch. This was a

i ncredi bly hel pful panel. | think we could
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actually go -- keep tal king for about another
hour, but we have anot her panel behind you, so
we'll conclude for the day. Thank you to all of
you for joining us today. It was very, very

hel pful . Thanks.

(Recess)

CHAl RWOVAN HUNTER: Ckay here, we are
back in session, everybody. Good afternoon and
we'll reconvene wth Panel 3 of the day. Thank
you all very nuch for joining us this afternoon:
M. Dan Backer, counsel for the Coolidge- Reagan
Foundati on; M. Victor Bernson, vice president and
general counsel for Anerican for Prosperity, who
just took Lindsey Mel ody away fromus; and Craig
Hol man, governnent affairs | obbyist, Public
Ctizen; lan Vandewal ker, senior counsel,
Denocracy Program Brennan Center for Justice.
Thank you all for joining us this norning.

The way we've been doing the hearing, as
sone of you know fromwatching, is each paneli st

has five mnutes to give an openi ng statenent.
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The yellow light will conme on when you have one
mnute left and then the red light will conme on
when it's tine to wap up. And then after that
we'll questions fromthe comm ssioners.

So we'll go al phabetical, so we'll start
with M. Dan Backer. Please, whenever you're
r eady.

MR. BACKER: Thank you for the
opportunity to be here today.

CHAIl RWMOVAN HUNTER:  Thank you.

MR. BACKER  As sone of you have heard
nme say, and |'ve often said, that no one shoul d
have to hire a | awer to engage in political
speech, but this stuff is crazy. And to the vast
majority of Anmericans the rules proposed here wll
only make it crazier.

The Internet is a ubiquitous and uni que
denocratic neans of political communication. It
gives every Anerican the sane opportunity to reach
a nationwi de audi ence previously avail able only
for the wealthy, the powerful, and the connected

political elites. For those elites who can afford
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to hire | awers and wel |l -paid conmercial vendors,
the rules you are considering at at nost a

nui sance in their ability to continue delivering
their nmessage. |It's individual Anmericans who
benefited the nost fromvirtually unlimted
ability to dissemnate their own political ideas
that will be burdened by these rules.

At the end of the day, bad actors wll
al ways act badly, but the proposed regul ati ons
will really only inpact the ability of the vast
majority of Americans to engage in political
speech on the Internet. And this will not deter
bad actors or prevent corruption. It wll only
prevent the public speech of regular Anericans.

Consequently, we woul d encourage the
Commi ssion to refrain frominposi ng new di scl ai nmer
regul ations on Internet- based conmuni cati ons.
The proposed regul ati ons threaten to burden and
chill individual and grass-roots political
activity and exacerbate the digital divide between
t hose who can afford to hire | awers to navigate

the conpliance with FEC s intricate, detailed, and

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

219

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

not particularly intuitive web requirenents and
everybody el se.

However, in the event that the
Comm ssi on cannot stop itself from needl essly
regulating in this space, it should use
Alternative B as the basis to do so. And I'd like
to nake a few brief points about Alternative B.

First, the Comm ssion should protect
political speech by ordinary Americans and snall,

I ndi vidual , and grass- roots activities by
applying the disclainmer requirenents to Internet
communi cations only if they exceed a reasonabl e
threshold I evel. For exanple, comrunications that
cost nore than $1,000 or nmade by speakers who
spend nore than $2, 500 individually on such
political speech in a given year.

And the regul ations shoul d specify that
any enforcenent targeted at individuals should
focus on education and correcting future behavior
rat her than the speeding ticket approach of the
admnistrative fine systemthat | think sone of us

are famliar with. These safe harbors are
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essential to ensure the vast mgjority of

Aneri cans, who have no idea what the FEC is, but
may have very strong opi nions on their governnent,
do not inadvertently violate federal |aw or need
to hire |awers just to engage in nodest |evels of
political speech.

Secondly, one of the nobst i nportant
facets of any disclainmer rule is the flexibility
to use alternative disclainers when default
di scl ai mers woul d ot herwi se occupy nore than 10
percent of the tinme or the space of an underlying
comuni cation. People who engage in political
speech want to convey a nessage. They're not
| ooking to convey the FEC s nessage, and they
ought to be able to do so, convey their nessage,
wth the | east anount of disruptionto it. So we
woul d ask that the FEC needs to nmake sure
di scl ai mers do not swanp and crowd out the
political conmunications to which they are
I ncl uded.

An al ternative disclainmer provision, for

exanpl e, could be satisfied either by the very
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comon approach of an online ad being clickable to
a resulting page that contained all the required
FEC identifying information or that contained a
hyperlink text or URL on the ad that linked to
such information or, as | believe we've argued
previously, sinply includes the URL identifying

t he speaker. For exanple, one of ny clients that
|"ve been here before has www. G eat Aneri caPAC. com
as its URL, which identifies that particular
speaker.

Finally -- and actually, before |I nove
on, | just want to point out that we recently had
a question, a vendor offered a client of mne
Si x-second audi o ads on radio. And we thought
about this and we actually tested the recording,
and it's 3.4 seconds just to say the disclainer.
And I'ma fairly quick-tal king New Yorker, so this
Is a serious problemthat forecloses a particular
pi ece of comunication as is and we don't want to
extend that burden into the Internet where right
now it's not experienced.

Finally, any regulation nust recognize
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there are virtually limtless conbinations of
har dware, software, and individual user settings
t hrough which Internet-based political
conmuni cations nay be received by a variety of
reci pients. Depending on what device, whether
it's an Apple or a Sansung, what version the
operating systeminvolve, the size of your screen,
the I ayout, whether you' re holding the phone this
way or this way, that orientation, and any nunber
of other individualized settings, disclainers
m ght not be clearly and conpletely visible.

For exanple, on the common Chrone
browser on your phone, on iPhones, there's a
function on the browser that |lets you strip out a
| ot of the inmagery. And if a disclainer is
contained as inmages, it would be stripped out of
an ad if a user selected to do so. It's
| npossible to ensure disclainers wll always
appear on the receiving device under all
ci rcunst ances.

Speakers shoul d not be subject to

admnistrative, civil, and potentially crim nal

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

223

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

liability so long as they have nmade a reasonabl e,
good faith effort to conply with disclainer or
adapt ed di scl ai ner requirenents.

As | said at the outset, no one should
have to hire a |lawer to engage in political
speech and this Comm ssion should avoid regul ating
in a way that nakes that witticisma reality.
Thank you.

CHAl RWOVAN HUNTER:  Thank you. M.

Ber nson. Thank you.

MR. BERNSON. Al right, | managed.
Good afternoon, Commi ssioners. M nane is Vic
Bernson. |'mvice president, general counsel, and
secretary for the nonprofit organi zations
Anericans for Prosperity and Anericans for
Prosperity Foundati on.

Earlier this nonth, Anmericans for
Prosperity submtted a witten coment concerning
your proposed rul emaki ng and requested the
opportunity to address you at this hearing today.
And on behalf of AFP, |'mvery grateful for your

invitation to testify before all of you. Honored
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and, once again, thank all of you.

In the witten comment we submtted to
you, we expressed two key interests in this
rulemaking. First, and like all of you, believe
that freedom of speech is a necessary and integral
part of a free and open society. The First
Amendnent is first for a very good reason. And we
all recognize it has been instrunental to the
flourishing and prosperous nation we're bl essed
W th today.

Second, we expressed our concern that
the two proposed alternatives, both A and B, woul d
have burdensone inpact on our First Amendnent
protected grass-roots activity. Unlike many of
the previous panelists, I'mnot a constitutional
| aw specialist. 1'ma general counsel residing in
a very practical world. M appearance today is on
behal f of ny organi zation. [It's thousands of
vol unteers and mllions of activists who
ultimately will be inpacted in very real ways by
this rul emaki ng, nom and pop, if you will.

|'"'mcertain you share our view that our
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founders intended political speech to receive the
hi ghest protection from governnent interference.
Knowi ng that and given the very limted tine that
| have to address you today, | plan to focus ny
remarks on the second stated concern: The
bur densone i npact that the proposed rul es woul d
have on our First Anmendnent protected grass-roots
activity.

| believe nost of you are aware that our
organi zati on Anericans for Prosperity is one of
the largest and nost influential grass-roots
organi zations in our great nation. W have
chapters in 36 states and thousands of volunteers
who give freely of their tine to attend events and
contact fellow citizens to pronote our shared
vision of a nore free and open society. W also
have roughly 3.2 mllion activists who regularly
recei ve our conmuni cations and, at our pronpting,
routinely reach out to elected officials of all
stripes to ensure the voices of constituents are
hear d.

Now, it goes w thout saying that
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mai ntai ning a stable of thousands of vol unteers
and mllions of activists is no easy feat. At AFP
we rely on every conmmuni cation vehicle at our
di sposal to maintain our connection with the
Ameri can people and in this nodern age none of
t hese conmuni cation vehicles features as
prom nently as the Internet.

As you wel |l know, Internet
communi cations are unique to garner attention.
There is rarely tinme or space for anything but the
nost sinple and direct nessages. Banners,
pop-ups, and the |ike are the new nodern neans of
connecting with the popul ace. Mandatory | engthy
di scl ai mer requirenents on the fact of such
comruni cations in our view would not only be
burdensone to the extrene, but they would |ikely
render thementirely neaningl ess, as neani ngl ess
as the absurd disclainers on tel evision
acconpanyi ng pharmaceutical ads, and that really
nmust not be the outcone of this hearing.

Al'l around us every day we hear non-stop

conpl ai ning about the lack of citizen invol venent
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in our politics. Many say it's the crisis of our
time. Well, dear Conmi ssioners, the organi zation
| represent, Anmericans for Prosperity, is not part
of that problem but part of the solution. Every
day we are busy engaging in the citizenry and
educati ng them about the inportance of public
policies on their own lives, on the lives of their
children, and on the lives of their neighbors. W
are the actual, honest to goodness grass-roots
that nost people in the country say they're pining
for.

Now, speaking on behalf of these
grass-roots, everyday people, we believe the
proposed Alternatives A and B would nake it nore
difficult for AFP to communicate. Long and boring
di sclaimers on the face of our communications, as
| said before, would only chase away our fell ow
citizens, and that's an entirely unacceptabl e
outconme and that's what we fear about this
r ul emaki ng.

At AFP, we never, ever hide the fact

that we're behind a communi cation. W take great
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pride in our public positions and stand by our
ads. Every public communicati on we nmake contai ns
cl ear and unequi vocal information identifying our
or gani zati on.

| stated in our witten comment to you
we don't believe additional regulation of
political speech is necessary or warranted.
Express advocacy commruni cations on the Internet
are already regulated by this Comm ssi on and
require disclai ners.

But if you do nove forward with a new
rule we ask you, on behalf of mllions of
grass-roots activists we plead with you to pl ease
tailor your rulemaking narrowy and nmake it the
| east restrictive approach possible to safeguard
freedom of speech. Utilize and anticipate the
best technol ogy so that people who wi sh to nove
beyond sinple and direct nessages can take an easy
extra step to identify the author of the nessage.
The attachnment to our comrent provides just such
an appr oach.

In sum we ask that you please keep it
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sinple. As Ilya Shapiro stated earlier today, in
this context we believe less is nore. Please
don't interfere wwth the basic grass- roots
activismwe all desire to pronote and see
flourish. And pl ease, please don't burden our
fundanental right to engage in political speech
free fromunnecessary and burdensone gover nnent
regul ation. The First Anmendnent has saf eguar ded
grass-roots political activismfor nore than 225
years. Let's keep it that way.

Once again, | wsh to thank you for your
time and attention today. |'mvery happy to take
any questions that you m ght have. Thank you.

CHAl RWOVAN HUNTER:  Thank you very nuch.
M. Hol man.

MR. HOLMAN:  All right, | can go with
this one. Chair and Conm ssioners, thank you very
much for letting nme testify here. |'mdelighted
that the FEC is undertaking this rul emaking,
whi ch, you know, nmany of us have been encouragi ng
for decades.

You' ve heard over and over already, wth
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t he exception apparently of the two people who
preceded ne, that disclosure is the bedrock
princi ple of denocracy. | don't want to repeat
what you' ve already heard by others. | want to
focus on what else is inportant and what brought
the four conm ssioners together to this table, and
that is the |ack of appropriate disclosure on
I nternet ads has been abused and al |l owed foreign
intervention in the U S. elections. That concerns
everybody and it requires sone sort of new
deci sive action.

We now know that the neans that all owed
this foreign intervention was the | ack of
di scl osure on the Internet ads, and that all owed
an openi ng for Russian involvenent in our
elections. So this has to be addressed. This, to
me, is the key issue, nore so than just sinple
transparency for transparency's sake.

There are four key steps that | woul d
|ike to see the FEC take. One is to nmake sure
that all forns of Internet canpai gn ads nust have

a disclainmer of sone sort. You know, obviously
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per haps because of the federal law it has to be
limted to express advocacy ads on the Internet.
But all forns nust have sone form of disclainer.

The Internet is a source of innovation,
not limtation. And so by nmandati ng sone form of
di sclaimer on all fornms of Internet ads, the
| nternet program producers will find a way to
ensure that they get adequate discl osure going.

| strongly recommend carrying over the
sanme types of disclosure requirenents that apply
to traditional ads, but there obviously are going
to be cases in which that type of full disclosure
IS not going to be possible. But in order to
fulfill the mssion of making sure that there is
adequat e di scl osure behind these Internet ads, it
must have at the mninum "Paid for by" on those
particular Internet ads. |If it does not say it's
paid for, many viewers aren't going to understand
that they're not view ng news, that they're
actually view ng paid propaganda. And it nust
i dentify the source or a sponsor of that ad.

A study by Col unbia University
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di scovered that 59 percent of all Internet ads
with |inks are never, ever clicked. The

El ectronic Privacy Center | believe has already
testified that on average a viewer only about 1
percent of the time actually clicks onto those
links. And so if there isn't that "Paid for by"
as a mninmnumfloor in the Internet canpai gn ads,
nost people are going to m ss that nessage.

| al so encourage you to nove
expeditiously. There are runors that Russian
I nvol venent is already proceeding for the 2018
elections. | know we're already into the election
cycle, but if we want to address this very serious
problem you've got to do so very quickly.

Finally, and | know this is not part of
this rul emaki ng necessarily, but it really should
be, federal |aw charges the FEC with enforcing the
ban on foreign intervention in elections as well
as inposing disclainmer requirenents. As a matter
of fact, the FEC s own rule prohibits
di sbursenents by foreign nationals in connection

with el ections.
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In order to get to the heart of this, |
woul d recommend that the FEC mandate the
establ i shnent of sone type of library of all
I nternet paid advertisenents, political
advertisenents. This is recommended in the Honest
Ads Act, but it is also within your purviewto do.
The Federal Communi cations Conmm ssion has set up
such an ad -- | nean, such a library of all ads in
conformance wth the Federal Communi cations Act
even though the | aw does not require such a
library. This is sonmething you can do.

So in conclusion, | just want to nake
sure that we focus on the Russian neddling.

That's the problemthat we're trying to address.
And there's w despread agreenent across the
public, you know, that this is a problem You've
recei ved 160, 000 coments urging you to nove ahead
wi t h rul emaki ng.

| would strongly recommend, | want to
concl ude, please nove swiftly on this and try to
be broader in the perspective to address the

foreign intervention problem
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CHAIl RMOVAN HUNTER:  Thank you. M.
Vandewal ker .

MR. VANDEWALKER:  Thank you. Good
afternoon and on behalf of the Brennan Center for
Justice I'd like to thank the Conmm ssion for the
opportunity to testify today. The Brennan Center
I's a nonpartisan think tank and advocacy
organi zati on that focuses on denocracy and justice
and has studi ed canpai gn finance issues for 20
years.

The FEC s disclainer rule for online ads
dates to 2006 and is in dire need of an update.
Since that tine the Internet has changed
dramatically as has been di scussed today.
Meanwhi l e, online political advertising has
expl oded and is sure to continue to increase.
Canpai gns, parties, and donestic advocacy groups
are spending nore online than ever, but so are
foreign powers intent on mani pul ati ng Anmerican
el ections. Russia started neddling online in 2014
and the effort continues today. The next attack

could cone fromNorth Korea, Iran, China, or any
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nunber of other potential adversaries.

Transparency is a mnimal commonsense
formof regulation to protect against the threat
of corruption and foreign interference. Yet nuch
ad spending on the Internet is effectively exenpt
fromthe FEC s disclainer requirenents. This is
not healthy for denocracy.

Audi ences have a right to know who paid
for advertisenents intended to influence their
political activity and to know it at the tine that
they' re exposed to ads. This enables the
el ectorate to make infornmed decisions and give
proper weight to different speakers and nessages.
Part of that decision-nmaking requires know ng
whet her the nessage originated wwth a foreign
power .

Di scl ai mer requi renents can enhance the
deterrent effect of the foreign spendi ng ban.

(bvi ously, Russian trolls proved willing to
violate the ban in 2016, since at |east sonme of
the paid ads that have been reveal ed were

undeni ably bought in connection with an el ection.
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But a disclainmer rule with broad enough scope to
reach all fornms of spending on online

comruni cations woul d | eave fewer places for
foreign agents to hide their identities while
tal ki ng about el ections, deterring illegal
activity.

In addition, a spender's failure to
I ncl ude disclainers can be a red flag that can
| ead to an investigation, whether by the public,
journalists, or law enforcenent. O course,
again, foreign operatives have the option of |ying
in a disclainer, but even fictitious identities
provide clues for |aw enforcenent, as illustrated
by the Special Counsel's indictnent of the
I nternet research agency, its enployees, and
affiliates which tracked back fake identities that
were consistently used over tine.

For these reasons disclainers rules
shoul d be robust, have broad application to the
many ways of spending on the Internet, and be
vigorously enforced. The Brennan Center has

enbraced three key principles for Internet
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di scl ai mer rul es.

We recommend, first, the Conmm ssion
shoul d not apply exenptions |ike those for snal
Itens or inpracticability to online ads.

Techni cal innovation by online ad sellers can
facilitate disclainmers even for ads that are very
smal |l or of very short duration.

Second, a substantial anount spent on
t he production of content, |ike production costs
for filmng a video or polling costs for nessagi ng
research, should al so be part of triggering
di sclaimer requirenents even if the content is
posted for free given the enornous power of the
Internet to distribute things for free, as on
YouTube and Twitter and other social nedia sites.

And third, disclainer rules should
address social nedia users' ability to share
advertisers' paid posts to ensure the disclainers
stay on nessages as nuch as possible even as they
are di ssem nated through unpaid shares by ot her
users.

Turning to the specific proposals in the
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NPRM the Brennan Center supports Alternative A,
which carries the essential feature of disclainers
into the Internet context, applying | ongstanding
rules for television and radio. W prefer
Alternative Ain part because it does not include
Alternative B's exception for ads that cannot
provide a disclainmer on the face of the Internet
comruni cation. As noted previously, we oppose the
application of the small itens exception or
simlar exenptions to online conmunicati ons.
Busi nesses that sell ads on the Internet have the
I ncentive and technol ogi cal expertise to ensure
t hat ads can conformto disclainer requirenents.

Thank you and |'m happy to answer any
guestions that you nay have.

CHAl RWOVAN HUNTER:  Thank you very nuch.
Per haps we should see if Steve or Petersen have
any questions. Conm ssioner Walther or
Comm ssi oner Petersen, do you want to --

COW SSI ONER PETERSON: | think I |ed
off last tine.

CHAl R\MOVAN HUNTER:  Okay.
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COW SSI ONER PETERSON:  So happily give
It soneone el se.

CHAI RWOVAN HUNTER:  Conmi ssi oner
Wl t her ?

COW SSI ONER WALTHER: Let nme go back a
little bit. Early on your comments were, M.
Backer, about the criticismyou have regarding the
-- 1'"d like to get sone clarification regarding
that criticismbecause | heard you say all the
negative things that are involved in the conduct
of what we're doing, but unless the statute is
changed, we have to have provisions that conport
with the law. And that's what, you know, | see us
as doing here. If you think we're varying from
that, let me know, but I think what we're trying
to do here is sinply provide a nethodol ogy for
communi cation that neets current electronic
sophistication. But if you think we should go a
different direction, |I'd be interested to hear
what you have to say.

MR. BACKER Well, I'd like to start

with alittle exanple. |[If | wanted to go online
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ri ght now and say, hey, | support Walther for
Congress, and posted it on ny Facebook page, |
can. And if | decide to press the little button

on there that says "Pronote," which anyone can do,
you can pay to pronote your own personal post, and
try to do so, | would be unable to do so by
Facebook because they've inplenented a political
ad di scl ai mer nodel now, which essentially
requires, as | understand it, to verify the

i dentity of anyone engaging in political ads,
which to themis candi date speech, but al so issue
advocacy, however they choose to define it, which
| think is fairly broad and extensively broad. So
| now have to wait a couple of days after having
this desire to do this for ne to mail ne a
postcard, to go back online, to type in the code
on the postcard to verify ny identity.

But having done this, now |'ve got this
ad that | want to pronote. And on the ad now
there's this -- you know, ny inmage, the inmage |
want to put there, say, of you, of an Anerican

flag, and there's nowa little icon on this ad
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that says -- that starts giving out information.
And it's actually the information that is required
in the disclainer. But because that information
Is truncated in that little icon in that space, |
have to still include that information in the

di sclaimer. And so, in essence, | have the sane

I nformati on now on the ad itself and in this thing
that's occupying sone of the space of ny ad.

And | think the concern that | have is
that | think it's inportant that there be absolute
clarity fromthis Conm ssion on what it wll and
wll not -- or how Internet ads will be treated.
| think it's a real problemwhen | have to advise
a client and stepping outside of ny role on behalf
of the Cool i dge- Reagan Foundation, | have to
advise a client that, no, even thought this is
going to take up nore space, you can't do this
because it's not the ad on the face of this
conmuni cati on which you are paying to put on
sonebody el se's website and, therefore, you have
to have the disclainmer on it.

And so | think, you know, if it were ne,
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| would want to know very clearly what woul d
qualify. So when we start |ooking at the specific
proposals that we put there, is information that's
clickable out? |Is information that is truncated

t he way Facebook truncated it, is that enough? As
the | ast panel, soneone noted that, you know, this
art formof creating these ads, is that sonething
that we can have out there, that we can uninhibit
the art in order to allow the conmuni cation, the
political nessage to occur fully and m nimze the
burden on speakers? And maybe that's the

I npracticability exenption, maybe it's a small

I tens exception.

But in any event, | think there needs to
be a lot of clarity because Facebook is regul ating
| argely because they don't want to get sued. They
don't want to get hauled in front of Congress and
yell ed out again, and there's a | ot of
uncertainty.

So I would wel cone certainty here. |
think the certainty ought to be for the | east

burdensone application. It should allow people to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

243

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

use conmonsense approaches. |If | have a small ad
and | can't fit the disclainmer on it -- and by the
way, any news function that you're | ooking on a
browser has that little pop-up from about eight
different vendors on it now. There's no way you
could fit the disclaimer on a political ad down
there. And so | would want to be able to have
that clickable to a page that has the appropriate
di scl ai mers.

If | get one of those incredibly
annoyi ng pop-ups that bl ocks you fromactually
seeing the thing that's there until you click on
the X button, | would probably -- you know, as a
user | want to get out of that as quickly as
possi bl e. But as sonebody who represents
political advertisers | want to have as clean a
systemas possible. So if ny ad is Walther for
Congress, | want that to be the nessage. dick
here, you know, here's the link. dick the box,
it wll take you to the page.

So | think ny approach is one of -- |

think I take a nore deregul atory approach, but |
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woul d encourage that there be clarity that cones
out of the process so when I'mgiving advice to
clients it's not a 30-page neno. | can say, no,
you have a link, you're good. You have clarity,
you' re good. And that way people who aren't able
to pay for ne can cone and decide, hey, | want to
spend $1,000 on this Internet ad because | want to
see Wal ther for Congress el ected.

COW SSI ONER WVALTHER: Well, you're
sayi ng basically what we've been tal ki ng about all
day and that's having sonething clickable.

MR. BACKER | think clickability is
hugely val uable and I don't think you necessarily
need to have the | anguage on the ad itself where
it's not feasible, it's not practical, it drowns
out the nessaging. You know, the six-second radio
ad is a great exanple. The bottom pop-ups on
pretty nmuch every single news site that | go to
day-in and day-out, they have those little -- |
t hi nk you know what I'mreferring to, these little
pop-ups that cone out of the bottom There's no

way that you could fit a disclainer in there. And
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so clickability I think is essential.

And so if there's going to be a
rul emaki ng, rather than relying on
I npracticability or small itens, then | would hope
that the rule would tend towards the broadest
possi bl e application. Let ne rephrase that, would
tend towards allowing the flexibility so that it's
not going to inpede individuals' ability to
conmmuni cate a political nessage. Nobody should
have to listen to ne say, no, you can't run an ad
because the disclainer has to be there, and that's

nore than half your tine.

COW SSI ONER WALTHER: Wel | | appreciate
that. | just wanted to get sone clarity on what
your situation was. | think a lot of what you're

conpl ai ni ng about is under discussion right now,
so | just wanted to get that clear.
Go ahead. [|'mgoing to | ook this over.
CHAl RWOVAN HUNTER:  Any ot her questions?
kay. Then | have a question for M. Hol man and
M. Vandewal ker. Both of you tal ked about the

Russi an i nfluence on the election in 2016. And If
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| thought that there was sonething that we could
do here that would elimnate that threat or
| argely address it, | would have done so
I medi ately. | just don't see, and | think you
said, M. Holman, that everybody agrees with this,
it's a huge problem
You know, mny understandi ng based on what
t he House Denocrats rel eased a few weeks ago, they
rel eased approximately 3,500 ads and there were
100 out of those that referenced a federal
candi date. And I haven't taken the tine to | ook
at those 100 ads, but | would be surprised if all
100 of them had expressed advocacy. So we're
tal king about let's just say 50 ads at the nobst
t hat woul d have required a disclainmer on there.
And we know, based on the indictnent,
t hat the Russi ans masked thensel ves as Anericans.
And so even if they were concerned about the
di scl ai mer rules, which there's obviously no
evi dence that they were, they would probably have
put a fictitious Anerican nane on those ads if

t hey even had expressed advocacy.
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So the notion that because of this issue
we need to do sonething and we need to do
sonet hing quickly and we need to act, you know,
wth alot of -- you know, make sure we cover al
this and there's a new election comng up, | think
it's just the foundation of that is weak. And we
tal ked about that a little bit on the first panel.
But | wanted to give you a chance to respond to
t hat .

DR. HOLMAN: Yes, |'d like to respond
very much. | do understand it's a concern of
yours, you know, because the Republicans on this
Commi ssi on have rather consistently wanted not to
start requiring disclosure of Internet ads until
suddenly it turned into this problemof foreign
intervention. And | think we all alike understand
that this is a problemthat we would like to
prevent from happeni ng.

Now, it is correct when it cones to the
di sclainers that we're tal ki ng about under the
disclaimer rule here that it would probably have

to apply to express advocacy. And nost of the
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Russi an ads were not express advocacy ads.
However, nerely taking that step and requiring
that type of disclainmer and greater disclosure
across the board on the Internet will help put
everyone on alert that this is a concern that the
Federal El ection Conm ssion and others are trying
t o address.

| believe it would help pronote the
social nmedia websites to take a nore proactive
role at regulating this. And it would just help
provi de the nonentum forwar d.

CHAl RWOVAN HUNTER:  The soci al nedi a
websites regul ati ng what ?

DR. HOLMAN. Coming up with prograns of
like creating a library, a database of the types
of ads, what Facebook is trying to nove into to
try to address --

CHAIl RMOVAN HUNTER:  Are you tal ki ng
about just express advocacy or broader than that?

DR. HOLMAN: They're goi ng broader than
t hat .

CHAl RWOVAN HUNTER: But are you sayi ng
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that they should go broader than that?

DR. HOLMAN: They should try to identify
any sort of foreign-paid ads that are in
connection with the election as your own
regulation tries to address. Yes, they should go
beyond express advocacy.

CHAl RMOVAN HUNTER: Ckay. And do you
think, | nmean, this is probably not a fair
question, but do you think that the Russians woul d
i dentify thenselves? | nean, it just seens |ike
that's not their primary concern i s conporting
with the disclainmer requirenents at the FEC. And
we do have disclainer requirenents now, as you
know. That is the governing rule.

And we have nultiple -- you know, we've
all discussed this and I know, |I'll give you a
chance to respond M. Bernson and M. Backer, you
guys both in your practice and in your group have
to advise your group and your clients to include
di sclainers. Do you advise themto include
di sclaimers on Internet ads?

MR. BACKER Yes, any tine ny clients
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are paying to put a communication calling for the
el ection defeat of a clearly identified federal
candi date on a website of another, which is pretty
often to the tune of hundreds of thousands of
dollars a nonth, I"'mtelling themto put a
disclainmer on there if it's at all possible.

CHAl RWOVAN HUNTER: Ckay. And if it's
possi bl e do they follow that advice?

MR. BACKER  Yes, thankfully ny clients
are adequately scared by the threat of FEC
enforcenent that they are listening to that
advi ce.

CHAl RWOVAN HUNTER: Ckay. And when you
say if it's not possible, are you referring to the
Googl e AO which says, you know, if you're not able
to fit it all on there, you can provide a link to
a |l anding page with the additional information?

MR. BACKER |'ve had two outcones from
this. Wen |I've advised themthat they have to do
this and there's not a practical neans of doing so
because the ad is too small, |'ve said, |ook, you

have two choi ces.
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One is run the ad, make it clickable.
You obviously can't put the disclainer in, for
exanple, in those little pop- up news feeds, and
have it link to a web page that actually has all
the appropriate and correct normal disclainers.
O two, don't run the ad. And the difference
being that if don't run the ad, you're mnimzing
the risk of potentially drawi ng an FEC conpl ai nt
that even if frivolous and pointless is going to
waste your tinme and energy.

And the reality is that sone clients
have listened to first advice and have the
click-through and sone have chosen not to engage
in a particular formof political speech because
they don't want to incur the costs.

CHAl RMOVAN HUNTER: Wl |, that's
unfortunate. M. Bernson?

MR. BERNSON:. Yes, | would say that our
conpliance rate is 100 percent. W have roughly
about 85 percent of our ads are in the issue
advocacy category and we al ways have a di scl ai ner

of sone sort. Now, depending on the place and
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size of the advertisenent, sonme will be on the
face, others, you know, you can with one stop get
right to a | anding page and then all the
Information wll be there. But we always stand by
every one of our public comrunications.

When it conmes to express advocacy, which
Is probably in the real mof 15 percent of what we
do, we always 100 percent conply with the full
di scl osure requirenents nmandated by this
Comm ssi on.

CHAl RMOVAN HUNTER:  Thank you. Any
ot her questions fromthis panel? Conm ssioner
Petersen? |'msorry.

COW SSI ONER PETERSON: Ckay. M.
Vandewal ker, you tal ked about the issue of having
the disclainmer kind of travel with the ad as it
gets shared. How woul d you suggest that we go
about nmeki ng that happen?

MR. VANDEWALKER: | would want to ask
the platforns how to do that because they're the
ones who create the ability for advertisenents to

be shared. You know, there are sort of new
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guestions here. |f sonebody cut out a newspaper
ad and put it through a Xerox machi ne, whatever
di sclaimer was on it would be in the cut-out

Xer oxed t hi ng.

VI CE CHAI R VEEI NTRAUB:  Dependi ng on
where they cut it.

MR. VANDEWALKER: Right, | guess that's
true. So just to take Facebook as the big visible
exanpl e, Facebook creates the ability for any user
to share any ad. So in creating that possibility
they should create a way for disclainmers to foll ow
iIt. R ght now Facebook has its own discl ai ner
that essentially says this is a paid ad, but once
sonebody shares sonet hing that disclainmer
di sappears because their logic is that share, say
If | share an ad from Honme Depot, ny share is not
a paid ad, it's just nme sharing sonething on
Facebook, so the disclainer disappears.

| think where the nessage originates as
a paid political ad sonething should follow it
al ong sayi ng where the original paynent cane from

because as nmuch as it's a benefit that things
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shoul d be shared, it nultiplies the audi ence of a
paid political ad in a way that, again, audiences
need to know where nessages are comng fromfor
sort of denocratic reasons.

VI CE CHAI R VEEI NTRAUB: So you think we
coul d i npose a requirenent that the disclainers
have to be portable with the ad and then the
platforms would figure out howto do it?

MR. VANDEWALKER: Yeah, because, | nean,
frankly, there are a lot of different platforns in
the world and tonorrow there will be nore. And |
think the principle of having shareability not
interfere with the transparency that audi ences in
the voting electorate needs is the inportant thing
and the logistics of it maybe need to work out
differently for different technol ogies or
different platforns.

VI CE CHAI R VEEI NTRAUB: M. Hol man, you
said as one of your core principles it should say
"Paid for by." Should |I infer fromthat that you
nmean "Paid for by" and identify the sponsor or the

ad?
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1 DR. HOLMAN: Yes, paid for by the

2 sponsor. Paid for by Craig Holman, for instance.
3 And then you could have a link to identify the

4 weal thy special interest that is footing ny bill.
5 VI CE CHAI R VEEI NTRAUB: Do you have a | ot
6 of wealthy special interests supporting your ads,
7 M. Hol man? You don't have to answer.

8 DR. HOLMAN. But | do want to enphasize
9 it's got to be that m ni mum because peopl e do not
10 click on those links. They just don't do that.

11 And if it doesn't say "Paid for," the reader very
12 frequently is not going to understand this is an
13 ad and then if it doesn't identify the sponsor,

14 the reader just isn't going to get that. |It's got
15 to be a m ninmumfl oor.

16 VI CE CHAI R VEEI NTRAUB: | hear you. |

17 just wanted to clarify that because we had an

18 earlier witness who said that we should just have
19 on the face of the ad "Political ad.” And then
20 you would click on that and get to the place that
21 I dentified who was behind the political ad. But
22 in saying "Paid for by," you don't nmean just that
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you want us to nmake sure that it's identified as a
pai d ad, but al so the sponsor on the face of it.

DR. HOLMAN: Yeah, the sponsor. Both
el ements are critical.

VI CE CHAI R VEEI NTRAUB: Yeah. M.
Backer, you raised an interesting idea that |
don't think anybody el se rai sed out of the 160, 000
peopl e that weighed in on that, so good for you
for comng up with a unique idea of having a
dollar threshold. And I'mgoing to ask a question
that | asked sonebody el se earlier, where does the
statutory authority conme fromfor doing that?
It's an intriguing idea. In general |'ve been
advocate of threshold, of reasonable threshol ds,
but where would the statutory authority cone fronf
Wul d that be a cunul ative total as opposed to,
you know, you one could buy a whole | ot of snal
ads and it would add up or each one of them could
be de m nims?

MR. BACKER: Well, you ask a fascinating
question and | probably could give you a good

statutory source, but ny thinking is nore that if
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you are regul ating these particul ar

communi cations, Internet disclainmers, to the
extent that you are already doing so, | don't
think you need to do so for this de mnims |evel
of activity at all.

And again, | tend to think that we don't
need any increase in regulation, but if you are
going to reqgulate, you know, ny personally
pronoting an idea or a thought for 20 bucks, $30,
| should not have to file an FEC report or care
about disclainers to adopt, you know, M. Hol man's
| dea of, hey, you know, Walther for Congress. |
like that. |'m adopting that idea for ny own and
|'"'mgoing to pronote that, $20. | shouldn't have
to worry about that.

I think when you get to the point of
people who are -- | don't know that you really
have to worry about people who are trying to gane
the systemto do a | ot of $20 expenditures on
behal f of different individual candi dates that
they're trying to support. | think that |evel of

de mnims grass- roots participation is healthy,

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



6/ 27 Internet Conmunication Disclainers and Definition of “Public Communication” Page:

258

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

normal, not particularly nmeaningful and isn't
worth cluttering our system up.

VI CE CHAIR WEINTRAUB: So it's not going
to be cunul ative.

MR. BACKER  Again, but | don't have a
really good statutory basis for it. | just think
If you' re going to nove in that direction, the
t hreshol d ought to be comrunications that are
going to have sone |evel of inpact on political
di scourse. And | chose $1,000 because that's the
amount of the 24-hour reporting mnimumfor
I ndependent expenditures. There wasn't a
statutory basis for it.

VI CE CHAI R VEEI NTRAUB: So no particul ar
statutory basis and not cunul ative.

MR. BACKER  You could do it as a
cunmul ative, $1,000 for an individual candidate,
$2,500 for all candidates over the course of a
year. But, again, that's only if you were --
that's a for -- or rather, that's a carve-out so
peopl e who are underneath that, which is probably

the majority of people who engage in personal,
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| ndependent political speech, they're not going to
really have to worry about disclainers and filing
FEC reports and having to worry about that. And
nore inportantly, they're not going to be subject
to potential enforcenent because, you know, their
nei ghbor, rather than tackling themoff their yard
tractor decides I'mgoing to file a conplaint with
t he FEC because | saw you do that. | don't think
we want to interfere with people engaging in
relatively de mnims speech.

VI CE CHAI R VEEI NTRAUB: Yes, when | asked
about cunul ative | wasn't thinking necessarily
about cunulative -- | nean, | presune if you're
spendi ng over a certain threshold to pronote a
particul ar candi date that that would count. But
what if you're just spending a lot of nobney in a
| ot of individual small ads?

MR. BACKER | don't think that requires
any sort of disclainmer or disclosure. | think if
you're an individual and you're spending $20
because you |i ke Walther for Congress and $20

because you |i ke Hunter for Congress, who cares?
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It's such a de minims |evel of personal

grass-roots activity, it's buying a $20 soap box

and standing on a corner and speaking. | don't
thi nk that --

VI CE CHAI R VEEI NTRAUB: Well, it's de
mnims until it's not. | nean, if you're

spending $20 a million tines, then suddenly it
starts to ook like you' re spending a | ot of
noney.

MR. BACKER  And then perhaps there
ought to be -- if you're going in that direction,
and sone aggregate across all candi dates, again, |
chose a random nunber of $2,500. | think we
di scussed that a little in our first or second
coment. But, again, it's |less about what the
specific floor should be and nore about we really
don't want to be involved as a governnent, as a
society, and say everyone who does anything online
needs to conply with this particular |aw that
really matters only when you're dealing with
substanti al actors.

VI CE CHAI R WEI NTRAUB: Because | have a
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guestion for everybody. M. Bernson, you actually
went and marked up a proposed rule text for us,

whi ch was very proactive of you. And I'd like you
to invite you, since you took a little bit fromA
and a little bit fromB and then you nade your own
edits, I'd like to invite you to explain what your
t hi nki ng was in doing that and what you think you
were acconplishing by the edits that you nade and
conbining it the way you did.

MR. BERNSON: Certainly. In a nutshell,
we weren't thrilled with Alternative A and we
weren't thrilled with Alternative B. So as we
broke them down, we figured with a little bit of
editing here and a little bit of editing there, we
m ght get to a better solution that woul d address
specifically what, you know, Conm ssioner Walther
was tal ki ng about, which is, |I'mquoting, "the
t echnol ogi cal sophistication"” recognizing what's
out there today.

And | think the Alternative A and
Alternative B were just, in our view, too

limting. There was too nuch of a straitjacket
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with that |anguage. And, you know, the hybrid
that we proposed is specifically designed to
address the possibility of having a rule that's
going to be flexible enough to address not only
exi sting technol ogi cal sophistication, but future
t echnol ogi cal sophi stication.

And if | could, there's one other thing,
you know, | just wanted to junp in with here. And
that is, you know, obviously this is a hearing
about disclainers and that is your purview and
it's very inportant. But, again, going back to,
you know, why |'m here and tal king on behal f of
our activists, the disclainer | really don't think
shoul d be, you know, overstated in its inportance.
It is inportant, but it's not everything.

And the vast majority of people that |
know and that |'ve spoken with, who when they are
clicking on one of these, you know, snaller ads
t hat does not have a full disclainmer on it and
they' re | ooking for information, they're not
| ooking for who it's comng from They want to

know nore about whether the claimin the ad is
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true. Now, that's very difficult to regul ate.
But the average person is not all caught up and
wound up about disclainers. They want to know,
yeah, did that Congress mate of mne, did she vote
to raise ny taxes? D d she vote in favor of
crimnal justice reforn? That's what they want to
know.

So if we're taking an approach that is,
you know, really just solely focused on
di sclainers here, we're going to be pushing those
fol ks away because there's going to be way too
much | anguage. And the exanple I'll cite is a
very sinple one.

[f I'"mconmmunicating with ny daughter,
right, and I have seen an anazing article by the
| ate great Charles Krauthammer and | want to send
it onto her, if | send a link there's a very good
chance she'll click on the link, read it, and
t hen, you know, Dad, you're wong because
whatever. Al right. |If | do her the favor, the
courtesy, of cutting and pasting the whole article

and then putting it in the email, she's not going
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toread it. And | know why. Because she's going
to go, oh, it's too long, it was too wordy, |
didn't have tine for that. |It's the exact sane

article, but one was the link, one is all the

wor ds.

And | use that as an anal ogy here to
di sclai mer | anguage. It's inportant, but it's not
the be-all and end- all. Wat folks really care

about when they're getting at these ads is, hey,
Is that stuff true? Because, you know, they're

going to the ballot box to vote for or against a
person, not for or against an organi zation or an
entity that is running ads behind it. They're

| ooki ng at the individuals.

VI CE CHAI R VEI NTRAUB: | actually woul d
like to dispute that and | think that part of what
you sai d underm nes the point you're trying to
make. The reason that your daughter clicks on
sonet hing that you send her is because it cones
fromyou. GCkay, this is nmy dad sending ne
sonething that m ght be interesting or maybe not,

dependi ng on your relationship with your kids. |
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know nmy kids sonetines they click and sonetines
they don't. But she would have a different
reaction if | sent her sonething because she's
say, well, who the heck is Ellen Wintraub and why
should I care what she has to say?

| think the source of the information
actually does matter to people. If I click on an
ad and | see that it was posted by the Sierra C ub
or the NRA that tells nme sonething about what
perspective that advertiser has and | wll draw ny
own concl usi ons about whether | trust that ad or
not based on who's behind it. So | think it
i nfornms the decision, and the Suprene Court seens
to agree with this notion, it inforns the decision
of whether you're going to trust the veracity of
the informati on based on who it's comng from

MR. BERNSON: | don't dispute that point
fromyour perspective, but | think that's a
dangerous path to go down because naki ng
assunpti ons about where an organi zati on stands
just because of its nane can often be wong, and

our organization is a classic exanple of that.
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You know, there's a lot of folks out there who
di sagree wth us on certain policies and then
woul d go what are Earth are they doi ng supporting
crimnal justice reforn? What on Earth are they
doi ng supporting immgration reforn? They've
al ready | eapt to a conclusion about us just by
| ooking at the nane, so | don't think that's
necessarily fair or the way that a healthy
denocracy should work. | think it's nuch nore
| nportant to be able to, yeah, |ook, |ook at our
website. Go in and read where we actually stand
and you may reach a different conclusion about the
nerits of our policy positions.

VI CE CHAI R VEEI NTRAUB: Wl l, that's an
i nteresting idea, but the whole point of
di sclaimers and the reason that we're tal king
about discl ai ners, because we have an obligation
under the law to provide them is to provide
I nformati on about where the information is com ng
from | don't think that we are in a position,
you say, of what people really ought to be focused

on or you think they're focused on is whether it's
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true or not, the information that they' re getting,
| don't think we're in a position to provide that
kind of verification to anybody or to try and
monitor truth. | doubt if you want us to set
ourselves up as the truth conm ssion.

MR. BERNSON: No, nma'am No, mm'am no.
"' mnot asking for that at all.

VI CE CHAI R VEI NTRAUB: | don't know
whet her M. Vandewal ker or M. Hol man had a chance
to |l ook at the proposed regul ation that your
col | eague there on the panel provided to us. [I'l]
invite you to comment on it if you have it in
front of you or know what |'mtal king about. And
I f not, that's fine.

MR. VANDEWALKER: | don't have specific
coments on it. | would just say | think that
what has perhaps been said enough tines already
that there's a principle there that source
transparency is inportant. And the indicator idea
has been discussed a |ot, you know, and indicator
may be better than nothing in ternms of disclosure

about the source. But care should be taken to
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make sure that the indicator actually conmmunicates
I nformation to the audi ence. Because as nuch as
we' ve tal ked about First Anmendnent principles and
free speech principles, there are constitutional
principles in favor of audi ences know ng who is
speaking to them That is an essential part of
denocracy and the idea of a disclainer is intended
to get at that.

And so wthout getting into the details
of the regulatory tax proposed by AFP, | think we
woul d just point to that principle and the need
for audi ences to know who's speaking to them

VICE CHAIR VEINTRAUB: | yield to
Commi ssi oner Petersen.

COWM SSI ONER PETERSON:  Thank you, Madam
Chair. | will second what Comm ssioner Weintraub
-- the Vice Chair said earlier about what -- M.
Backer, what you said about sone sort of nonetary
threshold that | hadn't really thought about
before. Wen you think about political
advertising, especially traditional political

advertising -- radio, television, printed -- we're
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t hi nki ng generally about sonmewhat sophisticated
operations with at | east a certain anount of
resources available to them And | think that to
a large extent we're still focused on those in the
online realm as well.

Organi zations that have at | east enough
resources to put together decently sophisticated
graphics for ads or a short videos or |ong videos,
the notion of pronoted Tweets and posts on
Facebook getting caught up in the disclainer
norass is a little bit different. You nentioned

that you could pronote a post for as little as

$20.
MR. BACKER As little as a dollar.
COW SSI ONER PETERSON: Little as a
dollar. In that case, we truly are tal ki ng about

grass-roots speech, where an individual who m ght
have felt like | put together paragraph about why
this candidate's great or why this candidate's

not, and I want to pay a dollar to -- | don't know
how much a dollar buys you, how rmuch $20 buys you,

what the nechanisns are by the way that that m ght
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be dissemnated. But in that particular realm we
can't always expect those who just decide that
they're going to pony up that kind of nobney, you
know, for a relatively small conmunication, to
have a | awyer, to have the sophistication of how
t he Federal Election Act and the D sclosure
Requi renents applies to that particul ar post or
that Tweet. Because | think that that's a
category of speaking that's a little bit different
than the category that we normally think about
when we're thinking about political adverti sing.
And | think that -- | share Conm ssi oner
Wei ntraub's concern about the statutory authority
that we have. You know, it could be -- the
Commi ssi oner coul d adopt a policy based on his
prosecutorial discretion that certain political
activity under a certain threshold would just not
be a priority for the Commssion to go after. But
| think that raises an interesting point and,
also, just | think raises the |larger point that
this rul emaki ng and this addressing, which is the

di fference between running ads and engaging in
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political conmunications on the Internet than
through traditional nedia. So | think that that's
sonething for us to consider and | found that
Intriguing, as well.

M. Vandewal ker, | just want to clarify
sonet hi ng and maybe | m sheard you during your
openi ng remarks, but | thought | heard you say
that nuch -- that's there's much political
activity or many political ads that are exenpt
fromthe disclainer requirenent that are run on
the Internet? |Is that a fair --

MR. VANDEWALKER: There are ads that are
effectively exenpted by the Google AO and the sort
of understanding that certain social nedia posts
or other Internet activity need not include the
di scl ai ner.

COWM SSI ONER PETERSON:  Ckay. So you're
tal ki ng about exenpt from disclainer on the face
of the ad?

MR. VANDEWALKER: Ri ght.

COW SSI ONER PETERSON: Ckay. Because

the way the Conm ssion decided that was that if
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you are running an ad that, you know, through sone
sort of a limtation cannot accommodate the full

di sclaimer on its face, then there's the one click
to a landing page. And so the disclainer
requirenent is in effect. You may have to click
to it to get there. But just for purposes of
clarity, the disclainer requirenent hasn't been
lifted for that category of ads.

MR. VANDEWALKER: Ri ght.

COW SSI ONER PETERSON:  And you sai d
that there shouldn't be the application of the
smal | itens exception or the inpracticability
exception in the online environnent, but | think I
heard you indicate that sone sort of adapted
di scl ai mer or an indicator woul d be appropriate
under certain circunstances. | think across the
board in all the panels today, | think everyone's
agreed that at sone |evel there are certain types
of either character-restricted text, small graphic
ads, six-second YouTube ads that really can't
accommodate a full -- you know, kind of a

traditional disclainmer. And that there should be
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sone al |l owance for an adapted disclai ner or sone
sort of an indicator in those circunstances, so
that those forns of conmmunication are still
avai |l abl e, especially to individuals, candi dates,
conmmttees that nmay not be as well resourced.

But as we've tal ked about that there's
been a wi de variety of opinion about what should
be the trigger for the allowance of such an
I ndicator. The first panel there wasn't nuch
agreenent. | think in the second panel, except
for Professor Kim | think everyone said that an
I ndi cator should, in and of itself, regardl ess of
how much a di scl ai ner takes up of an online ad,
that should be sufficient to neet the disclainer
requi renents of the act.

What do you think should be the -- and
after I ask you I'll ask the others because |
think this is a question that the Comm ssion is
puzzling over very intently, is trying to figure
out what is an objective trigger that is easily
adm ni stered, that would be easily understood by

t hose who woul d be subject to the disclainer
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requi renments, so that we don't have to have
numer ous speakers comng to the Conm ssion to seek
an advi sory opi ni on?

The proposal s, Proposal A tal ks about
that you can only go to that adapted disclainmer or
an indicator if there are technol ogi cal
limtations that are intrinsic to the technol ogy.
Many of the comments push back on that.

Alternative B tal ks about a 10 percent
threshold. |If it goes above that, then you can go
to an adaptive disclainer; and if it still takes
over 10 percent, then you can go to an indicator.
There's been a | ot of pushback on that, that that
woul d not be a very easily inplenented standard
ei t her.

So I'lIl start with you, but also any
ot hers who mght want to weigh in. |If we're going
to have sone sort of threshold for when an
I ndicator is going to be perm ssible, what do you
t hi nk woul d be the best threshol d?

MR. VANDEWALKER: Well, 1'll say that

generally the Brennan Center supports Alternative
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AL And | think that it's inportant that

di scl ai ners be disclainers and that adapted or
I ndi cator or sone |esser formbe a sort of
absol ute backstop, last resort.

In ternms of inherent |imtations, you
know, Tweets used to be 140 characters and Twitter
said, well, we can't put disclainers in it because
it's 140 characters. But now Tweets are 280
characters, right? There's no inherent limtation
on the nunber of characters in Tweets. That's
Twtter's policy because they've decided that's
where they're going to make noney or whatever. |
don't know why they chose that, but | assune it
has to do wi th nmaki ng noney.

So | think there are few inherent
limtations in this space. There are places where
conpani es have decided to create a limtation
because that's their business nodel. And they
probably have sonme of the snmartest, nost creative
on the planet working on howto wite code. And |
feel like if they want to nmake noney gi ven that

this is the law instead of that's the law, they're
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going to figure out a way to do that.

And so as a principle matter we think
that alternatives to sort of actual disclainers
should be a last resort, sort of backstop
al ternative.

COW SSI ONER PETERSON: Do you have any
i dea -- so you want the kind of truly inpossible
standard? Because, | nean, the way | understood
what you were saying would indicate that we'd
al nost never get there. Because al nost any
conmuni cati on technol ogy could evol ve, whether it
be -- you know, Tweets could be 10,000 characters.
Si x-second YouTube ads could be six mnutes. |
nmean, everything ultimately could be altered, but
that's the way in which we find the nature of the
technol ogy right now and there are those
limtations for a reason.

| think that, like you said, it may be a
busi ness decision, but that's the way that
technol ogies evolve and it's proven to be fairly
useful for many people who are out there

communi cating. So you would draw a pretty narrow
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al l omance for the use of an indicator. Let ne
open it to any of the others on the panel who
m ght want to wei gh in.

M . Backer?

MR. BACKER  Sure. So | think it's not
so much a limtation on the technical aspect, but
it's alimtation on the nessage itself. You
know, the purpose of the conmmunication is to
convey an idea and a thought, and if you were
doing it in a 6- or 10-second video and you're
having to occupy a portion of that bandw dth with
a disclainmer, whether it's audio or just a printed
di sclai ner, you're inpeding upon the speech that
you're trying to convey. And | think the 10
percent rule seens |like a really good, reasonable
measure in order to do that.

| nmentioned earlier, you know, in a
si x-second radi o spot, which we're now able to
buy, three and a half seconds of disclainer is
really problematic and it makes it pointless to
do. But that's an incredibly valuable thing for

smal | organi zations that can't afford a 30-second,
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60- second ad. Six seconds is pretty cheap, but
you | ose the value of being able to comunicate
t hat way.

|"malso on sone |level really
unconfortable with the idea that we're going to
start burdening both the political and the
commerci al speech of people in order to decide
t hat, hey, you know, M. Vendor, you're just going
to have to cone up wwth a systemthat conplies
With this standard in order to run your business.
That troubles ne greatly. | think it gets into a
| ot of issues outside of just the question of
disclainers and the ability of people to start and
run businesses. So | think the 10 percent rule
I's, you know, a pretty good place to start that
conversation from

Can | nmake one coment ?

COW SSI ONER PETERSON:  Sur e.

MR. BACKER  Because | don't want to
forget this. So M. Vandewal ker nmade a poi nt
earlier about the shareability of nessages and

mai ntai ning that, | just want to point out before
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| forgot that it's one thing to require a paid
speaker to put in a disclainer, | think it's
another to require sonebody who's just personally
adopting the political speech as their own speech
and then recommunicating it to then also have to
adopt the governnent - mandat ed speech that's

I nvol ved there. And | think that conveyance from
the paid speech to the purely voluntary, I'm
choosing to do this, really needs to not include
t he conveyance of that disclainmer. And | think

t hat proposes trenendous constitutional infirmty.
So | just wanted to add that in.

COWMM SSI ONER PETERSON: M. Hol man and
M. Bernson, do you have thoughts on the threshol d
| ssue?

DR. HOLMAN:. Yes, very quickly. | nean,
| fully understand that the Conm ssion wants to
and needs to devel op sone sort of threshold when
you go fromthe full disclosure to the m ninal
di scl osure. That is a question that really you' ve
got to ask nore of the techie people.

What | want to make the sure the
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Commi ssi on recogni zes i s the danger of anonynous
ads and we can't have anonynous |nternet ads, so |
want that mninmumfloor in there. And then, you
know, talk to the people who actually devel op
these types of prograns as to where to draw t hat

t hreshol d.

COW SSI ONER PETERSON: M. Bernson?

MR. BERNSON:. We think it's |ess about
establishing a set threshold that could change.
And so in the proposed rule text that we provided
to you we basically said, |look, folks can do it
either one of two ways. And that way, if they
want to put it on the face, so be it, put it on
t he face.

But there is an alternative and the
alternative is using a technol ogi cal nmechani sm
with an indicator. And rather than have -- if the
ad is this big or that big, it's just one of two
options. You can do it either way, but at the end
of the day, when it's all said and done, folks are
going to be able to see disclainer |anguage,

either on the face or via the technol ogi cal neans
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and the indicator. How and exactly what that
threshold is for the technol ogi cal neans and the
indicator, | think we | et the market decide.

COW SSI ONER PETERSON:  Ckay. Well, |
just want to finish my remarks by just nmaki ng one
point, that, as | said earlier, | hope that there
can be a win-win solution. This statute speaks
clearly about disclainers. The Suprene Court has
uphel d disclainers and that the public's entitled
to know who is paying for ads that they're
Vi ew ng.

But what shouldn't also get lost in the
mx is the inportance of the speech that's being
conveyed by the ad, as the Suprene Court has
reiterated over and over political speech about
candi dat es, about those who govern us is at the
very core of the First Anmendnent, and so there is
trenmendous value in the speech itself. And if we
coul d devel op sone formof a systemthat was easy
to admi nister, that was objective, that woul dn't
requi re anyone who wants to engage in online

advertising to cone to the agency for an advisory
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opinion every tine that there was a snal
guestion, that would both enhance the speech
itself and al so provi de enhanced di scl osure
I nformati on.

|' ve been inpressed by sone of the
di scussion that we've had about indicators and the
ability of information to be there, the full "paid

for" information, as well as information you woul d
never get on a radio or a television ad that woul d
provide direct links to whether it be the FEC
website for that commttee, whether it mght be a
| ink to databases that are run by that particular
platform There are tools in place that can give
online users who view ads tools to understand who
I s paying for those ads in ways that traditional
medi a coul d never provide.

And so, you know, | think that the
di scussion that we've had today on all the panels
and with this one, as well, | think has hel ped us
further along this thought process so that we can

find some ways that, |like we said, that the public

can get the disclosure information that it
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demands, but it also can get the speech; and that
one doesn't detract fromthe other. Because when
you | ook at sone of the sanple ads, | |ook at the
speech seens to be obscured by the disclainer, the
di sclainmer seens like a junble in connection with
the speech. And if we could have a way in which
the speech is clearly conveyed and the discl ai ner

I nformation is adequately conveyed, | think that
we'll be in a nmuch better place.

So thank you for the very hel pfu
additions you've made to the discussion and the
t hought process we're having here at the
Comm ssi on.

CHAl RWOVAN HUNTER:  Thank you. Any
ot her questions? Vice Chair?

VI CE CHAI R VIEI NTRAUB: This is an idea
that | think is in use in California, where if
they have very limted space sonetines the
information that is required is just a political
commttee's I D nunber, so sonebody could -- and
"' mnot 100 percent sure whether it needs to be a

click-through or whether you're just supposed to
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use that in order to go to the Fair Political
Practice Conm ssion website and find out whatever
you can find out about the commttee with that ID
nunber .

So | just want to toss that out. \What
do you think of that idea? | nean, that nunber
does not convey a lot of information to sonebody
who's just going to ook at it, although it is a
portal perhaps to finding out a whole | ot of
I nformati on about that particular conmttee
because you' d have access to all their reports.
And, of course, it would only work if the
advertiser was, indeed, a political conmttee
unl ess you set up sonme system of voluntary
regi stration. People who want to do this could
apply for a nunber, although it's not clear how
I nformative that would be then to peopl e because
then they wouldn't be filing reports, so you
woul dn't have all that information. |'mnot sure
what the nunber woul d nmean anynore.

Anyway, | just thought that since that

Is a systemthat's in existence sonewhere el se, |
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thought I'd toss that out to the panel and see if
anybody has any thoughts about that option.

DR. HOLMAN:  Well, | wouldn't support
it. Even | would blow over an | D nunber w thout
checking it out.

VICE CHAIR VWEINTRAUB: So it's Craig
woul d do that.

DR. HOLMAN: | really do think the
m ni mrum st andard has to be both identifying that
as a paid ad and the nane of the sponsor.

VI CE CHAI R VEEI NTRAUB: Anybody el se want
to conment ?

MR. BACKER: | woul d point out a couple
nont hs ago we were here tal king about is
@ eat Aner i caPAC adequate identification? And
that would seemto be better identification than
an FEC | D nunber.

And to Craig's point, does it matter
that it said "Paid for by" if it says Geat
Anerica PACon it. Does it actually need to have
that magic word "Paid for by?" |If the goal is to

mnimze it, maybe just the nane of the
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organi zation. Again, |ike @xeatAnericaPAC woul d
seemto be a great way to do it. dick to the
organi zation, it's identifying, and it at |east
renoves that small piece of additional constraint
on the underlying nessage. And | think that would
probably not be sonething that we would be able to
achi eve through the statute.

| don't know that the ID nunber would
work really well, but I would love it if we could
get to at |east @ eat Aneri caPAC.

VI CE CHAI R VEEI NTRAUB: So that's what
you want to do, but you don't think we have
statutory authority to do that?

MR. BACKER  Well, you guys told ne you
don't have statutory authority to do that, so I'm
going to take you at your word.

VI CE CHAI R VEEI NTRAUB:  Ckay.

Comm ssi oner WAl ther, do you have any ot her
gquestions?

COW SSI ONER WALTHER:  No. | just have
one |l ast quick coment or question. M. Bernson's

proposed rule is the sane one, | believe, that M.
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Szoka proposed at the previous panel. And | think
it's an excellent rule that is a good anal ganmati on
of both Alternative A and Alternative B. And |
think it may even solve sone of the concerns that
M. Backer was raising in his opening statenent
about the platforns that already require a certain
anmount of information.

Qobvi ously, Facebook could change its
policy, but right now ny understanding is it
requires at the top and the bottom of the ad, |
don't know what's that called, the waparound or
sonet hing, information about who paid for the ad.
If we adopted the proposed rule in M. Bernson's
comment it allows for the information for the
di sclaimer or the indicator. So the indicator
woul d be within the face of the text and you
woul dn't need to have it in both places. So |
t hi nk that solves the issue that M. Backer is
bringing up. | think it's a proposal that |I'd
| i ke to consider even further, so thank you for
t hat .

| don't have any other additional
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1 guestions. Does anybody el se? Conm ssioner

2 Wei ntraub?

3 VI CE CHAI R VEI NTRAUB: Well, | just want
4 to invite the other panelists who obviously didn't
5 have that in front of them |I'mnot sure this is
6 the sanme thing that M. Szoka was tal ki ng about.

7 CHAl RMOVAN HUNTER: | think it is. |

8 was just conparing the two comments. | think it

9 I S.

10 VI CE CHAI R VWEI NTRAUB: Did he

11 specifically say and we endorse that proposal?

12 CHAl RWOVAN HUNTER: | asked hi m about it
13 and he specifically said we endorse the proposal
14 by --

15 COWM SSI ONER PETERSON:  Freedom

16 Part ners.

17 CHAI RMOVAN HUNTER:  Ch, thanks, Freedom
18 Partners and the Chanber of Commerce. And that

19 proposed rule text is the sane one that M. -- am
20 | correct?

21 MR. BERNSON: You are correct.

22 CHAIl RMOVAN HUNTER:  Ckay, yeah.
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VI CE CHAI R VEI NTRAUB: Ckay. Well,
t hank you for that clarification. | assune at the
end of this hearing we will, as we ordinarily do,
| eave the record open for a certain nunber of
days, so | would invite the other panelists to
take a | ook at that since the Chair wants to
consider that. And you can mail us or email us or
Tweet at us or whatever nechani smyou choose for
submtting your comments. It does, | wll note,
perpetuate the exception, which | think --

CHAIl RMOVAN HUNTER:  Per pet uat e what
exception?

VI CE CHAI R VEEI NTRAUB: That there woul d
be an exception to the requirenent.

CHAl RWOVAN HUNTER: | m ght have m ssed
that. Wiere's that?

VI CE CHAI R VEI NTRAUB: That is -- M.
Bernson will correct ne.

CHAl RWOVAN HUNTER:  Ch, here. You're
right, it does still have it in Section 4. |Is
t hat what you're tal king about?

VI CE CHAI R VEEI NTRAUB: Yeah -- well, F.
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CHAl RWOVAN HUNTER:  Sorry, F, yeah.

VI CE CHAI R VEEI NTRAUB: F, Exceptions.

It has a slight editing, but basically adopts the
exception fromAlternative B.

CHAl RWOVAN HUNTER:  Ckay. | didn't
realize that. | was nostly focused on the
subsection, | guess it's D(ii). So it's 5ii),
"Every Internet conmmunication for which a

disclainmer," it's at the bottom of page 10 of --
wait, | have so many comments in front of ne, but
that's the section | was tal king about.

VI CE CHAI R VEEI NTRAUB: This one. The
one that they conpletely added in -- that one?

CHAl RWOVAN HUNTER:  Yes. Yes, that's
the one I'mtal ki ng about .

VI CE CHAI R VEEI NTRAUB: Al righty.

CHAl RWOVAN HUNTER:  Yes, we wel cone any
additional comments for this panel and the panels
t hat preceded you today. Thank you very nuch for
all of you to cone today. Your witten comments

and your oral comments and answers to our

guestions were very hel pful, so thank you so nuch.
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1 And we'l|l reconvene our hearing tonorrow
2 norni ng at 9: 30.

3 DR. HOLMAN:. Thank you.

4 (Wher eupon, at 4:14 p.m, the

5 HEARI NG was adj our ned.)

6 * * * * *
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|, Carleton J. Anderson, |Il do hereby
certify that the forgoing electronic file when
originally transmtted was reduced to text at ny
direction; that said transcript is a true record
of the proceedings therein referenced; that | am
nei ther counsel for, related to, nor enployed by
any of the parties to the action in which these
proceedi ngs were taken; and, furthernore, that |
amneither a relative or enployee of any attorney
or counsel enployed by the parties hereto, nor
financially or otherwi se interested in the outcone
of this action.

/s/Carleton J. Anderson, |1l
Notary Public in and for the Comonweal t h of
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Comm ssion No. 351998
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