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PROCEEDI NGS
(9:35 a.m)

CHAl RAMOMAN HUNTER:  Good nor ni ng,
everybody. Wl cone to day two of our hearing on
I nt ernet communi cation disclainmers and definition
of public communication. So today we wll start
the norning with panel nunber four.

We have Christine Bannan, adm nistrative
| aw and policy fellow fromthe El ectronic Privacy
| nformation Center. Doug Hochberg, chief digital
di rector Republican National Commttee. Chris
Nol an, founder and chief executive officer of
Spot-On. Welcone to all three of you. Thank you
for com ng.

So the way we're going to do this is we
-- each of you has an opportunity to give a
five-m nute opening statenent. The yellow Iight
will go on when you have one mnute left, and when
the light turns red, you can just start w apping
up your comments. That would be great. So we'll
go al phabetically and start, please, with M.

Bannan.
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M5. BANNAN. Okay. Madam Chair, Vice
Chair, nenbers of the conmm ssion, thank you for
the opportunity to testify today. M nane's
Christine Bannan and |'man attorney at the
El ectronic Privacy Information Center known as
EPIC. EPICis a public interest research center
established in 1994 to focus public attention on
energing privacy and civil liberties issues.

| want to begin ny testinony by stating
a sinple principle, that users should know why
they are being targeted for an ad and who is
paying for it. Sone comrenters have argued that
there is a fundanental difference between internet
advertising and traditional advertising that
justifies lax disclosure requirenents for online
advertisers. | agree that there is a fundanent al
di fference between online ads and traditional ads.

The difference is that online ads can be
m cro-targeted by gender, race, sexual
orientation, religion, incone, and anything you' ve
ever |liked online. However, this requires nore

scrutiny fromthe FEC not less. At the very
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| east, FEC rules should require at |east as nuch
transparency for internet-based advertising as
they do for traditional print and broadcast
adverti si ng.

For this reason, alternative Ais a
stronger proposal. Wenever feasible, ads should
I ncl ude a disclainer on the face of communi cati on
stating who paid for the ad. This should be the
default because it will ensure that everyone who
sees the add will also see the disclainer as is
the case for ads on traditional nedia.

Alternative A allows adapted disclainers
when a traditional disclainmer would not be
f easi bl e usi ng technol ogi cal mechani sns such as
| i nks and pop-up screens. Disclainers that
require users to navigate to a different screen
shoul d be di sfavored because the vast majority of
I nternet ads have a click-through rate of |ess
t han one percent. Therefore, if an ad requires
users to navigate to a different page to see the
di scl ai mer, | ess than one percent of users wl|

see the disclainmer. This should be the exception
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not the rule.

| f the FEC adopts the exception in
alternative B that allows advertisenents, w thout
any formof disclainmer or indicator, it would
undercut the rest of the rule. Wile it's true
that there may be future fornms of advertising that
are inconpatible wth the technol ogi cal nechani sns
for adapted disclainers contenplated now, this
does not nean that there will not be other
t echnol ogi cal nechani sns for discl osing
I nformation to users.

Alternative Brelies on this fal se
prem se, assumng that future ads are not
wel |l -suited to current adapted disclainers |ike
hover - over nechani sns or pop-up screens. W'l]l,
therefore, be conpletely unable to include any
formof disclainer. As long as the FEC does not
mandat e the specific types of nechani sns that can
be used for adapted disclainers, ad tech conpanies
wll be able to devel op new types of disclainers
conpati ble with their innovative ads.

Alternative B' s exception wll
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di scourage advertisers and i nternet conpanies from
I nnovati ng new net hods of disclosure. Conpanies
that are innovative enough to devel op new net hods
of advertising are also innovative enough to
devel op di sclainers conpatible with that

technol ogy. The FEC shoul d not renove the

I ncentive of conpanies to devel op | ess burdensone
and nore effective nethods of disclosing the
funders of political ads to users.

Advertisers are experts in capturing the
attention of internet users, and they should use
their expertise to disclose inportant information
to the targets of their ads. The Suprene Court
had hel d that the governnent's infornmational
Interest is sufficient to justify disclainer
requi renents even when a speaker clains that the
I ncl usion of a disclainmer decreases both the
gquantity of effectiveness of the group speech.

Therefore, argunents that the FEC s
proposed rul es woul d burden the effectiveness of
the ad are insufficient to justify changing the

di sclaimng requirenents. The governnent's
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I nformational interest to prevent corruption or

t he appearance of corruption is even stronger for
I nternet advertisenents because they are

m cro-targeted. The FEC shoul d not abrogate that
I nt er est.

Di sclaimer rules for internet
conmuni cati ons are necessary to protect
transparency and canpai gn adverti sing
expenditures. However, in order for these
measures to be effective, advertisers should al so
be required to disclose how they are targeting
political ads. Algorithmc transparency is the
public's right to know how they are being targeted
and by whom

Advertisers are able to reach users
based on the intinmate details of their lives in a
way that is not possible with traditional nedia.
Because of this, voters should know why they are
being targeted for a particul ar nessage. Now nore
than ever, it's crucial that Americans are able to
trust the political ads they see online.

EPI C urges the FEC to finalize a rule
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that requires disclainers that provide at |east as
much information to users as the rules for
traditional nedia require, and does not allow an
exception that allows sone ads to evade all types
of disclainmers. Thank you again for the
opportunity to testify, and |I'd be happy to answer
any questions.

CHAIl RAMOMAN HUNTER:  Thank you very nuch.
M. Hochberg?

MR. HOCHBERG  Madam Chair, Madam Vi ce
Chai r, Conmm ssioners, thank you for inviting ne
here to be able to testify on this. M nane's
Doug Hochberg. | amthe chief digital officer at
t he Republican National Conmittee. You have ny
witten testinony, so | just want to cover a few
basic points fromthere, and then happy to answer
any questions afterwards.

The first is that | want to be very
clear; | want people to know who is buying the ads
that they're seeing online. That is a goal that |
t hi nk every good advertiser wants to have in the

political space. W nmay cone to different
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concl usi ons on how to display who is paying for

t hose ads, but the end, | want the user to have
that ability. The second is | really do recognize
that this is a very difficult task for you.

The rules that cone out of these
heari ngs have to be able to be used for five to
ten years in the future, and we don't know what
type of ads are going to be available five to ten
years fromnow |If we | ook back five to ten years
In the past, ad types that | use today to -- for
get out the vote canpaigns, for persuasion
canpai gns, those weren't avail abl e back then.

So to create newrules that are going to
be used in the future, | think there's a couple of
t hi ngs that we should take into account on that.
First is that they have to be tech agnostic,
meani ng what ever we cone up wth, whatever you
create as the newrules for us to follow they
have to be able to work on every platformthat we
currently use, and platforns that we don't even
know exi st yet. So that is one piece of it, as

well as having and this is a newtermto ne that
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|'ve | earned fromthese hearings, and from our
| awyer here is bright-1line rules.

| knowit's a termyou guys use a | ot
nore. | know that termonly fromthe results that
| get fromit usually which is you can't run this
rule -- you can't run this ad because we don't
know if there's a ruling on it. And canpaigns
have a tendency to nove so fast, especially in
Septenber, Nov -- you know, Septenber, Cctober,
Novenber, that there's not tinme for an advisory
ruling, and usually what the good actors on
canpaigns and in conmittees, if there's a question
about if an ad will be struck down by the FEC,
usual ly the answer is we're not going to run that
ad.

So to give us those clear rules of
what's available to us is a very, very inportant
piece of it. And then finally that, and | think
we're in agreenent here, online ads are inherently
different than TV, radio, and mail ads. Online
ads give the user nore of an experience. They

give the user the ability to click, |ike, share,
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pause the ad, interact with it in ways that you
don't get in TV and radio. And for that reason, |
don't think we should be considering themin the
sane categori es.

For instance, for if you don't hear the
end of a disclainer of a TV ad, or if you're
| ooki ng down at your phone, and you don't see that
piece of it, if you nute your television during a
comerci al break, you don't know who ran the ad as
clearly and you can't go back. Maybe sone people
have Ti Vo and can rew nd, but nost people won't go
back and rewind their television to see who ran
that ad. On a conputer, on your phone, when
you' re seeing these ads appear in front of you,
you can click on it, you can scroll back up to see
the ad. There's a | ot of options that have the
user -- that the user has that you don't just have
that ability on radio or television.

And for those reasons in general, we
woul d |i ke to advocate for, at |east, a one-click
rule. And this is sonething that has been used as

advi sory opinions in the past where the disclainer
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for who's running the ad is never nore than one
click away fromthe user. And for us, this
satisfies a lot of tech requirenents. It doesn't
put a burden on conpanies to devel op ot her pieces
that they don't have, and it doesn't put
advertisers and users, and the people who are
buying the ads at this point, in a difficult
situation of not knowing if a Facebook or Google
or Twitter or any other ad conpany is going to
satisfy a requirenent for you that would

I nherently nmake it unavailable for us in a new ad
type.

So I'mreally happy to answer any
questions you have on this, and | ooking forward to
the rest of the hearing. Thank you.

CHAl RAMOMAN HUNTER:  Thank you very nuch.
Ms. Nol an?

M5. NCLAN:. Good norning, Chairnman
Hunter -- Chairwonman Hunter, |'msorry, and
menbers of the Federal Election Conmm ssion. M
name is Chris Nolan. | amthe founder and CEO of

Spot-On. Started in 2008 and based in San
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Franci sco, Spot-On is a cloud-based ad buyi ng
pl atform for advocacy efforts and political
canpai gns across the country.

Spot-On works for a variety of causes
and parties. Qur clients have included oil
refineries and environnental efforts,
organi zati ons back by tobacco conpanies, as well
as nonprofits interested in inproving healthcare
for undocunented California residents. W work
for Republicans and for Denocrats. W are here
today as vendors with ten years of narket
experi ence.

As such, Spot-On's witten responses
today are tailored to focus on the parts of the
Comm ssion's NPRM where we feel our experience can
be the nost help. Over the past four years, as
political consultants and canpai gns have cone to
understand the power of the internet and its
ability to reach, and yes, target voters, Spot-On
has noticed a nunber of disturbing trends that we
think will inpact the Conm ssion's effort in

regard to this rul emaking.
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|'"d like to highlight two today. The
first is the wi despread use of what's call ed
progranmmati c or automated ad buyi ng which has
brought the problens, confusion, and fraud ranpant
in the comrercial ad tech ecosystemto political.
Qur experience in this arena nakes Spot-On
unconvi nced that any of the disclosure schenes
t hat have been suggested by and to the Conm ssion
or Congress will have their desired inpact.

Qur experience is that progranmatic ad
tech firms who handle the bulk of all online
advertising treat political speech as another
brand silo to be trafficked as quickly as possible
with mnimal costs and maxi nrum profit. Oversight
I's mnimal and ignorance of the law is high.

We have difficulty seei ng how badges,
witten disclainers, or other display requirenents
will be enforced in this |aissez-faire
environnment. It's a porous systemwth nultiple
points of entry. |It's frequently conpared to high
tech stock market of today. There's one big

difference. Wall Street has rules, |lots of them
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Ad tech has none.

When it cones to direct buys or
pl acenents on so-called walled gardens |ike
Facebook or Spotify, the environnent is equally
troubling. Qutlets of all types are creating
their own rules. They are defining what they
think is appropriate political speech. They're
of ten exam ni ng sources of website and ad fundi ng
usi ng subjective criteria without regard to the
| aw.

Few exceptions are permtted, and it's
often inpossible to obtain clear witten policies
or qguidelines beyond, oh, we just don't do that.
Facebook's regul atory schene i nposed | ate | ast
nmonth, a week before the California primary, is
hi gh profile, very public exanple of this sort of
ad hoc rul emaki ng. Facebook has inposed a series
of rules separate and apart fromthose already
required by state laws like California's. This
has encouraged others to set their own rules, sone
of which we've outlined in our witten coments,

These deci si ons are sonewhat
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under st andabl e. None of these publicly traded
corporations wish to endure the fallout from
trafficking in unseenmly el ection-rel ated behavi or.
However, the brand-centric protection nodels
they've cone up with are not acconpani ed by an
under st andi ng of the nature and traditional |egal
protections afforded political speech. [In short,
we t hink a hodgepodge of often arbitrary rules is
creating a chilling effect that we think will only
snowbal | as we get to Novenber.

G ven this environnent, Spot-On is
suggesting that the Comm ssion, and, if necessary,
ot her appropri ate agenci es | ook not just at
di scl osures and di sclainers, but at the behavior
of advertisers when considering how to structure
future rules. Most, no, alnost all, political and
advocacy efforts trying to i npact el ections use
publicly avail able voter registration information
to help target ads. This is the one el enent al
political canpaigns have in comon, and it's the
one thing that sets themapart from brand

adverti sers.
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What if the Conm ssion were to adopt a
schene where the use of this sort of data required
publ i shers, ad buying and selling platfornms, and
the wall ed gardens to segregate such advertisers
fromother brand-related -- brand advertising
traffic? Once segregated it would be easier and
nore effective to determ ne di sclosure and
di scl ai ner requirenents for speech intended by its
sponsors to be political in nature.

This action would nove us away from
di scussi on about a regulatory schene that, as ny
Republ i can col |l eague on this panel put it so
el oquently in his remarks, puts form over
function. There are many ad formats on the web
with nore to cone. Function, however, renuains
constant and can be easily nonitored and tracked.
|f you're after voters, there are sone rules for
ever ybody.

Usi ng voter targeting as a trigger for
special treatnent by ad sellers would nean the
political advertisers could be treated as they are

when t hey purchase TV, or radio, or print ads.
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These advertisers would talk wth sal espeople and
ad traffickers famliar with the rules and

obl i gati ons that acconpany the sale and carriage
of these nessages. This would certainly have a
clarifying effect on the programati c ad- buyi ng
platforns, and it would set sone baseline rules
for others.

This is by no neans a one size fits all
remedy, or even a solution for this very difficult
set of problens that are in front of us. Spot-On
sees this data trigger device as a starting point,
a framework, if you will, for a nore thorough
conversation about the use and abuse of paid
political speech on the internet. W realize this
Is a very different perspective than what's been
expressed by other panelists, but we feel it's
wort hy of consideration within and outside the
Comm ssion. Thank you for your tine today. And |
| ook forward to your questions.

CHAIl RAMOMAN HUNTER:  Thank you very mnuch
to all three of you. Any questions? WMadam Vice

Chair?
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VI CE CHAI R WEI NTRAUB: Thank you to all
the panelists. M. Nolan, can you spell this out
alittle bit nore exactly what would this
regul ation | ook |ike?

M5. NCLAN. Well, I'"'mnot a | awer,
constitutional or otherw se, but | could nake a
f ew suggestions. \When you go to purchase
advertising, many, and M. Hochberg can tal k about
this, | think, in sonme nore depth nore practically
than | can, as a potential client, for exanple.
When you go to purchase online advertising, you
can do so in denographic buckets. This is what
Ms. Bannan is referring to when she tal ks about
m cro-targeting.

And as a result of that, your ads are
directed to certain individuals. So for exanple,
| mght be able to reach young wonen in their
thirties, living at Connecticut and Porter Street
who are regi stered Republicans and gi ve noney to
the ACLU just to give an exanpl e.

VICE CHAIR VWEINTRAUB: | think that's a

smal | bucket but maybe |'m w ong.
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M5. NOLAN: Neverthel ess --

VI CE CHAI R VEEI NTRAUB: That is
m cro-targeting.

M5. NOLAN. So but when you do that, you
have to purchase that information, or you can
bring it to your ad-buying platformand what's
called first-party data. So from people, you
know, email lists you've collected. So the idea
Is that as soon as you do that, as soon as your
ads start to be acconpanied by that information,
which the ad platforns see, which a publisher
woul d see, which I, as a buying platform would
see, you automatically aren't with the people
selling cars and soda and cigarettes. You're with

the folks who are trying to reach voters.

VI CE CHAI R VEEI NTRAUB: Well, |'m not
sure about that, actually. | nean, | could
envi si on sonebody using -- deciding that to use

car data as an exanple; people who buy Prius' are

M5. NCLAN:. That's already bei ng done.
VI CE CHAI R VEI NTRAUB: No, | know, but
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my point is so how do you segregate -- if you're
trying to segregate out people who are targeting
-- advertisers who are trying to target fol ks for
political ads, how do you segregate out the
overtly, you know, sonebody who buys a voter

regi strati on database which, you know, that part
I s easy from sonebody who buys the database of
peopl e who buy Priuses thinking that that is a
good proxy for a certain type of voter?

M5. NCLAN. Well, at one point in sort
of thinking about this, | talked with an el ection
| awyer, and | said, yeah, you're right. It's
possi bl e that soneone, you know, could just say,
oh, I'"'mnot going to use voter data to target ny
ads. And he | ooked at ne and he said nobody's
going to do that. And | have to defer to the
Republ i can Party here, but | think the expression
on M. Hochberg's face kind of tells you what you
need to know. It is a fundanental tool.

And again, it is the one thing that
separates what | do as a political ad buyer from

the folks who are trafficking in Toyota Prius ads.
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It's --

VI CE CHAI R VEEI NTRAUB: Pl ease?

MR. HOCHBERG Since | was nentioned a
couple of tines in that, yes, voter data is very
I nportant in how we target, but consuner data as
well, as you nentioned, is part of how nodern
political canpaigns target voters still. | think
one of the issues that you're going to run into
with this is potentially how that data is m xed
t oget her.

So alot of tines it's not just
upl oadi ng a uni verse of people who have rented a
Prius or bought a Prius in the past, and conbi ne
that just, you know, and that's a separate
uni verse than people who have voted early in a
primary. Those nunbers are going to be conbi ned
t oget her, and then segnented out based on ot her
factors.

And the question is how nmany different
segnents do you go through until it's no | onger
just voter data and consuner data, but this is a

hodgepodge of all different information types.
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Al different data gets put into a system and then
used as information, and | could see first-party
data she nentioned is when we own our own

I nformati on and we upl oad these people. Wen

we' re buying, you know, there's people who wll
buy lists and different segnents and target it. |
could also envision ad platforns and sellers of
this information if this is the case in how you
woul d have to report it, you know, m xing up the
data and not reporting it as a, you know, voter
data but as a consuner-type data wth voter

I nformation and history sonmewhat in there.

What's the percentage of the use case
for me would be the issue, because it's not a very
-- It's not as clean as it sounds. |[It's not every
time, you know, it's not as clean as that sounds.

VI CE CHAIR VEI NTRAUB:  But |I'minferring
that what Ms. Nolan is saying is that at sone
poi nt along the way, if you want to target voters,
you're going to need this voter data. So okay, so
we start with people who are using voter data who

acquire voter data, and then we do what?
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M5. NOLAN: Well, | think the idea here
IS to segregate out soneone who has political
intent. And then I think you have, and | want to
associ ate nyself very closely with the remarks
t hat were made yesterday by CDT and TechFreedom
because all of us, | think, agree that what we
have in front of us is a series of problens that
are not going to be stopped or stym ed or resol ved
by badges and di scl osures and disclainmers. And |
t hi nk soneone went in to nake fun of the argunents
about typeface and, you know, contrast, et cetera.
|"'mtotally with that.

What |'mtrying to do is say the probl em
isn't necessarily with disclosures and disclainers
as much as it is wth the ways in which
i nformation flows on the web. And | ooking at how
Information flows and its intent goes -- speaks
nore to the heart of how the internet functions,
and how it delivers advertising to people than a
di scl osure and a di scl ai ner.

Sonmeone sai d yesterday afternoon that

maybe we need to refrane this does an internet ad
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have a face? |In other words, since it's a dynamc
set of code that goes to soneone and sits on a
conputer screen, what is the face of an internet
ad? And | thought that was a very interesting way
to start that conversation. So |I'mnot suggesting
that | have a sol ution.

| ' m suggesting that there are probl ens
within the systemthat | don't think -- that |
t hi nk are bei ng overl ooked because we're | ooking
at -- we're doing what everybody wants to do which
Is to say it has a screen, it nust be a tel evision
set. It has words on it and it's printed, it nust
be a newspaper. |In ny experience, 20 years in
Silicon Valley, when people don't understand the
Internet, they try to nake it look |ike sonething
they already know, and | -- that's -- it's a
perfectly understandable way to go about things.
Everybody has to start sonepl ace.

|, nyself, did it when, you know, | was
first reporting in the Valley. But we've cone a
bit past that, and so |'m |l ooking for ways to even

the playing field if you wll.
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VI CE CHAI R WEI NTRAUB: | hear you and |
appreci ate your innovative approach, but again,
what I'mtrying to figure out is okay, so we
segregate out this group of ad buyers, and do
what? We create a database of then? W --

M5. NOLAN. Well, | think it makes --
when you say do what are you tal ki ng about how,
you know, pronulgating rules or are you talking
about sort of practical applications that m ght
take place within the buying platforns? | nean, |
think that if --

VI CE CHAI R VEEI NTRAUB: What can we do as
regulators in order to better informvoters, which
| think is the goal here, where this is about
di scl ai mers and di scl osure because what we're
trying to do here is to figure out how to get
I nformation to voters about who's behind the ads
that they're seeing, right? And that seens to be
a universally shared goal .

MS. NOLAN:  Yes.

VI CE CHAI R VEEI NTRAUB: M. Hochberg says

that's his goal. M. Bannan says that's her goal,
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and nost of the people we were talking to
yesterday said that's their goal. You know,
nobody, at least, is comng in here and sayi ng we
want to hide who's behind the ads. They're not
telling us that if that's their goal, but, you
know, so |'mtaking people at face value. Ckay.
So now we've got this intriguing idea. W've got
this group of ad buyers that we know are targeting
voters because they have, at sone point, acquired
voter data and they're using that in their
cal culations. And now in order to better inform
voters about the ads that they're seeing, there's
a piece mssing in there.

M5. NCLAN. | think that's when you say

here is what the disclosure rules are, and you can

-- and those rules can be -- they can be a badge
In the circunstance, it can be -- | nyself favor
shorter disclosures because | do business -- a | ot

of business in California. And the commttee for
a really good -- a group of really great people
for a really good reason funded by a really |ovely

man with lots of noney, the disclainer that goes
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on forever and ever | think is useless. | think
the shorter but sweeter disclainmer is in order.

But the problemis that in our current
system it is perfectly possible to place
political advertising on the internet wwth no
conpliance to rules that have been pronul gated at
the state | evel and no conpliance to rules that
w ll be pronulgated at the federal level, even if
with the disclosures that we're doing here. And
so | see a conpliance issue and | see a situation
I n which people will feel free to create their
reaction to that which is, oh, if you're, you
know, CNN, you don't take certain kinds of ads.
| f you're Spotify, you don't take certain kinds of
ads. And | see -- that's ny concern.

VI CE CHAI R VEEI NTRAUB: So what -- just
one nore and then I'Il stop.

CHAIl RAMOMAN HUNTER:  Ckay.

VI CE CHAIR VEINTRAUB: So is what you're
suggesting then that we take any ad that is run by
one of the segregated category of ad buyers and

put a badge on that that says --
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MS. NOLAN:  Yes.

VICE CHAIR VEI NTRAUB: -- this is a
political ad?

MS. NOLAN:  Yes.

VI CE CHAI R VEEI NTRAUB: And identify who
it's comng fronf

M5. NCLAN: | think, you know, |I'm a
vendor, right? | will do whatever you tell ne to
do in terns of disclosure, but, you know,
California has a perfectly fine systemright now
W have a badge on the ads that say who funded
this ad. And you are required to provide a
one-click for -- that, to ne, is not a terribly
oner ous situation.

And we ask clients to conply wth that
| aw. The problemis that Facebook has set up its

own regul atory systemthat's different fromthat

because they | ack guidance, | think.
VI CE CHAIR VEI NTRAUB: | could go on

| onger --
CHAIl RAMOMAN HUNTER: | know. | hear you.
VI CE CHAI R VEI NTRAUB: |'ve over tine,

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



I nternet Comruni cation Disclainmers and Definition of “Public Comrunication” Page:

32

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

CHAIl RAMOMVAN HUNTER: | hear you.
Comm ssi oner Wl ther, you had your hand up. Do
you still have a question?

COW SSI ONER WALTHER: | think the
problemis, fromour perspective, we're here to
try and figure out how to communi cate, or
basically how to conceive of ways to conmuni cate
in the future, but what you're telling us |I'm not
sure resonates with what kinds of rules we would
| npl ement in order just to -- in other words, our
jurisdiction is limted to the effect of providing
information on a very limted, three or four
sentences, and so |I'm concerned about -- |'m not
so really concerned. |'mjust asking. The
conversation to ne is very interesting, but from
our perspective, how does it affect us?

M5. NCLAN: That nmay be. Again, |'m not
an attorney. | amreally just kind of trying to
grapple with solutions to this problem And as |
said in ny testinony, this may not be a matter for
this Comm ssion. This nay be sonething, and |

t hi nk both CDT and TechFreedom nenti oned t he
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Federal Trade Conmi ssion last night. This nmay be
sonething that has to take -- be legislated. |
don't know.

My goal here is to sinply nake sure that
t he Comm ssi on understands that as sonmeone who i s
a vendor, reqgularly buying and selling adverti --
political advertising, and only political and
advocacy advertising, that we have run into
situations where | know | can get undi scl osed ads
up on the web with little or no friction sinply by
followng a few short steps. | amnot the only
person in politics who knows this and that is ny
concer n.

COW SSI ONER WVALTHER: I n this
particul ar case, though, where it's not I|ike
there's a pre-enforcenent step that's taken. W
don't try and inhibit anybody from doi ng what ever
happens on TV or on the internet if that's what
you're getting at --

M5. NCLAN. No, that's --

COMM SSI ONER WALTHER: - - because what

peopl e decide to do is up to them and the
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consequences are -- or actually us, but that's --

M5. NCLAN:  No.

COW SSI ONER WVALTHER:  -- how it worKks
for us. So that -- and usually it is we react to
conplaints that cone in and say there weren't -- a

certain disclosure wasn't made and then we, you
know, consider the issue at that point. One of ny
concerns is how do we deal wth the very
transitory nessage where sonebody pops up and says
vote for Fred. And they're gone, and we have no
way of know ng, and we get a conpl aint saying
we've got this, you know, this advertisenent vote
for Fred and there wasn't any disclainer. But
it's gone anyway, and perhaps not preserved. And
|"'mjust wondering if we should have a provision
that whatever is a political ad, has to retain an
el ectronic, you know, position where they save it
for a certain period of tine so that at | east
enforceability becones possi bl e.

M5. NCLAN:. | thought --

COMM SSI ONER WALTHER: | address this to

anybody - -
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M5. NOLAN:. Yeah, no I thought --

COW SSONER WALTHER:  -- naybe you | ust
didn't answer ny questi on.

M5. NOLAN:. -- your suggestion yesterday
about a watch, you were talking | think --

COW SSI ONER WVALTHER:  Yeah, |'m big on
wat ches right now. This is our work.

M5. NCLAN:. No, no, everybody is.
They're kind of cool. But you said, oh, | think
you were referencing the Mndal e!

COW SSI ONER WVALTHER: Ri ght .

M5. NCLAN:. Yeah, and you said -- and
then you said well, maybe it could just stream
t hrough and have a second screen that said paid
for by Walter Mondal e for Congress or vice
presi dent or whatever. That's a perfectly
acceptabl e idea | think.

| nmean, in essence what you're saying is
that, you know, the -- in this piece -- inthis
case it's probably a piece of HTM.-5 code, but
what you're saying is that code has to render two

| mges, one Mondal e! and two, paid for by
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whonever, you know. And that's -- you can enbed
the disclosure in the code as it streans through
I's what |'m basically saying.

COW SSONER WALTHER:  Is what? |'m
sorry.

M5. NCLAN:. You can enbed the disclainer
in the code that renders the imge, the conputer
code that renders the inage. And that seens to ne
within the purview, again, not being an attorney,
that may well be within the purview of the
Conmi ssi on.

COW SSI ONER WALTHER: To require a
retention of that?

M5. NOLAN:  Yeabh.

COW SSI ONER WALTHER: | see. Well, |
thi nk we haven't really tal ked too nmuch about that
aspect of how we're going to deal with a very in
and out nessage, and |'mnot too sure how we woul d
do this in the case where we got a conplaint. And
so where is it? Thanks. And | wel cone a conment
from everybody on sonething |ike that.

CHAl RAOVAN HUNTER:  Thank you.
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COW SSONER WALTHER:  Thank you.

CHAl RAMOMAN HUNTER:  Thank you. | have a
coupl e of questions for M. Hochberg. Thank you
for comng today and you note in your conmment that
t he RNC has pl aced hundreds of thousands of
digital ads. And I think you nentioned in the
hal | way that you're one of the |argest ad buyers
working in politics now, is that correct?

MR. HOCHBERG  Yes, between -- yeah, the
RNC as well as basically our joint fundraising
conmmttee. Those are pretty nmuch have to be in
the past cycle and a half sonme of the |argest ad
buyers.

CHAl RAMOMAN HUNTER: W real |y appreci ate
your comng in, because obviously you have a
specific anmount of expertise that we're really
| ooking for today. So thank you.

A coupl e of quick questions, one, you
nmenti oned on the bottom of page 4 of your comments
In alternative B, and | appreciate your conment
about bright-line rules, no tinme for an AQ, all

that kind of stuff. | have the sane goals. And
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you talk about in alternative B, while we tried to
make that nore objective and clear, | conpletely
agree with you that it's still confusing, and the
comment that you talk about was if it does exceed
ten percent and if it doesn't and all this kind of
stuff, what we were trying to do in the part that
you reference there is our coll eagues were raising
concerns about our proposal. And they said well,
what if soneone tries to put a ten percent

di scl ai mrer on there, and they want to gane the
syst enf?

So instead of keeping it at 10 percent
they intentionally try to ness with the system and
make it a 12 percent disclainer? And therefore,
they would be allowed to go to a truncated -- an
al ternative disclainer or an indicator. So we put
that in there to avoid that, and we thought, well,
gee, we fixed that. But | agree with you. On the
ot her end, that makes it even nore confusing to
| npl enent and you have to get through a | ot of
different barriers.

So thanks for bringing that up. W were
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trying to nake it cleaner, but it may have nade it
| ess adm nistrable in the neanti ne.

Wth respect to the indicators stuff
t hat we've been tal ki ng about, on page 4 of your
comrent you nention your ad choices, the DAA' s
icon that we tal ked a | ot about yesterday. You
mention that. Do you think that that's the best
I ndi cator to put on an ad, or do you think the FEC
shoul d just sort of leave it as requiring an
I ndi cator and let the market sort of decide what
the best indicator is for the ads?

MR. HOCHBERG | would | ean towards j ust
requi ring an indicator, not specifying which one.
For instance, | don't believe Facebook actually
has the your ad choice disclainmer avail able on
their ads. They have a different button that they
just rolled out that you'll click on and it
reveal s who published the ad. They have their
full database that's now searchabl e.

And then there could be another group
that conmes up that doesn't that, you know, your ad

| abel that they want to use that. Leaving the
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options up to the conpanies that are actually

di splaying the ads is usually the best way to do
that. As | said before, there's going to be ad
types, there's going to be conpanies that we buy
t hrough. There's going to be new social networks
that we don't deal wth today.

And to force sone sort of tech onto them
coul d cause, you know, a stifling of free sp -- of
political speech at that point where maybe a
conpany says, you know what, that -- the your ad
choi ce disclainer, that button, |I really don't
| i ke how that | ooks on our page. W' re just not
going to do political ads anynore.

And a whol e mar ket segnment coul d be
unavailable to us, or it could be -- they easily
could say we -- there's certain things that are
j ust becone too onerous for our group, for our
website. W don't want to do that. |It's becone
too nmuch of a headache for us and, you know, we're
just going to say on this type of ad that we're
servicing, we're not going to have a political

version of it because it's too difficult for us to
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make sure we're conpliant with the specific piece.
And that's the part that does scare ne
regularly on those is that there's going to be a
very popul ar ad type that is unavail able to use
because of a rule that was very specific towards
sonething that | think a broader scope that
acconpl i shes the sane goal would allow us to do.
CHAIl RMOVAN HUNTER: Do you think that
requi ring an indicator would prevent you from
buyi ng any kind of ad, at |east to your know edge

at this point?

MR. HOCHBERG. | don't think any -- if
we said any indicator, | don't know of any
conpany, you know, | can't speak for Google or
Facebook that -- or sonme of the other ones that

woul d put it on there. But that's also why | was
| eani ng towards just any one click away because
nost of our ads do go to a | anding page. CQur ads
go to that and our | andi ng pages have our
di scl ai mrers, you know,

CHAl RAMOMAN HUNTER:  Mbst of your ads go

to -- have a click-through to the | andi ng page?
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MR. HOCHBERG  Yes.

CHAIl RAMOMAN HUNTER: Ckay. So there's
al ready sone kind of -- nmay not be an indicator
|i ke the ones we're tal king about now, but there's
al ready sonething on there that allows you to get
to the full disclainer?

MR. HOCHBERG  Yes, yeah, and that's
sonething that | think is lost. The majority of
our ads -- our goal is actually to get people to a
| andi ng page to sign up for sonmething, to find out
how to vote.

CHAIl RAMOMVAN HUNTER:  Ri ght .

MR. HOCHBERG  That is our end goal on a
| ot of those. So to the FEC rules, we do have a
full disclainmer on the bottom of our | andings
pages, and that's sonething that we woul d
encourage as part of the ruling to allowus to
continue to do that because people wll then know,
you know, when you click through our ads are neant
to be interactive, that they end up at a page that
has our full disclainmer on it.

CHAIl RMOVAN HUNTER: Ckay. One of the --
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a couple of -- two of the different panelists
yesterday signed on to a proposed rule text that
AFP proposed. One of the groups is TechFreedom
the one that Ms. Nol an nentioned. They support
the proposed rule and they added -- 1'd have to go
back and listen to the tape, but |I think he said
adding smart disclosure to it. So | want to get
to that in a mnute. But that proposal allows the
advertiser to put the nane or an indicator.

So if a platformdidn't allow you to
have an indi cator because for whatever reason they
don't like that or the option is still there for a
nane. So | think that solves the -- obviously,
Facebook coul d change their policy, but right now
they require the nane at the top and the
wr apar ound type of thing.

MR. HOCHBERG.  Yeah.

CHAl RAMOMAN HUNTER: So even if Facebook
doesn't now have an ability to put a disclainer
wthin the text or the video, it would satisfy
that rul e because you have the nane at the top?

MR HOCHBERG Yes, and that's to our
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full point on this is that there's going to be,
and as | said in the next five to ten years, so
many di fferent ways to display, you know, who
bought an ad. And to allow, you know, for the
buyers to say, well as long as | fulfill this
requi renent sonewhere in the ad that |'m buying,
that it's at |least just one click away fromthe
user. That they can either hover over, there's an
I ndi cator on the ad itself, or, you know, and the
purpose of the ad is to lead to a | andi ng page
that that |andi ng page has the full disclainmer of
who bought it. Those pieces satisfy, to us, the
need for supplying sufficient information to any
consuner, any voter.

CHAIl RMOVAN HUNTER: Ckay. And one | ast
question for you. A lot of -- nostly the press
has been aski ng about the tine line of this rule,
pretty nuch all they've been asking. And so if we
were able to come up with sonething, | don't want
to get ahead of ourselves here, but if we were
able to get --

VI CE CHAI R VEI NTRAUB: You're very
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optimstic here.

CHAl RAMOVAN HUNTER: | know, | know.
Don't get -- don't read this the wong way, but if
we were able to cone up with sonething, you know,
I n short order and put out a proposed rule this
sunmmer nmaybe, OGC is going to pass out, but if
that were possible, would it be sonething -- how
burdensonme would it be for the RNC, let's just say
that the rule is the one that we're tal ki ng about
which allows you to have the nane or an indicator?
Woul d that be burden --

MR. HOCHBERG |'Il| say depending on the
ruling, it could be a lot of trouble for us.

CHAl RAMOMAN HUNTER: Ckay. What if it's
t he indi cator?

MR. HOCHBERG  The indicator, as | said,
If it's already worked within platfornms and
platforns are ready for it, of if it's, you know,
a one click away or all those pieces --

CHAIl RMOVAN HUNTER: But what are you
usi ng now? You're using the |ink?

MR. HOCHBERG. We're using the |ink
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right now So either a link or a disclainer in
t he ad dependi ng on which ad we're running as |
sai d.

CHAl RMOMAN HUNTER: Right, okay. So if
we -- if an indicator -- | wonder if it could be
I ndicator or a link, but if it were that, then you
woul d have --

MR HOCHBERG It would satisfy -- yeah.
That woul d probably be fine for us.

CHAl RAMOVAN HUNTER:  That woul dn't be
bur densonme because you're already doing that, but
what if -- let's just assune for a mnute that we
didn't provide -- allow for a |ink?

MR. HOCHBERG  Yeabh.

CHAl RMOVAN HUNTER: | don't see that
happeni ng, but just say -- let's just say it just
says you can have an indicator. You're saying
that may be --

MR. HOCHBERG. It may be. 1'd have to
take a | ook to see exactly how all the platforns
react to it is kind of the issue that we would run

into. | get always worried about any changes | ate
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toward an el ection.

CHAIl RMOMAN HUNTER:  Yeah, | totally
under stand, believe ne, that's not sonething we
want to do is do sonething that nesses up people's
pl ans right before an election. | just wanted to

get a sense of --

MR HOCHBERG And I'll be honest. For
the RNC, |i ke, we have resources, and we've been
able to adapt. | have a full teamthankfully that

can figure out things and we can work within the
system \What worries ne, and this is what we kind
of sawa little bit with sone of the new ad
platforns that were rolled out on Facebook
recently is that if the snaller state conmttees,
the state parties, smaller commttees are running
federal that would fall under this -- under your
purview at | east that are running federal election
ads, that they may have nore trouble than we
woul d.

CHAIl RAMOMAN HUNTER:  Ckay.

MR. HOCHBERG |'d have to -- you know,

you'd have to ask sone of themon that, but we're
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usually pretty adaptable quickly. It worries ne
smal l er groups that it's maybe, you know, one
person who's physically placing the ad. They
don't have -- they're not paying a vendor. They
don't have the expertise that |'mvery fortunate
to have on ny team of people who are able to
handl e that type of stuff. And that close to an
el ection day would worry nme a little bit.

CHAl RAOVAN HUNTER:  Cot i t.

MR. HOCHBERG  But again, it would
al ways just depend on what the ruling is for
t here.

CHAl RMOMAN HUNTER:  Ckay, thank you.
One quick question and then I'Il turn it over to
Commi ssi oner Petersen for Ms. Bannan. You have in
your coments the one percent click-through and |
just took a quick look at the article. It |ooks
like a very small |imted sanpl e base --
U. S. -based word streamclients' account
representing 553,000 in aggregate Facebook
spendi ng. So can you speak to that? It seens

like a very small study to -- we haven't had
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anybody el se that gave a one percent nunber.

M5. BANNAN. Sure, yeah, | just included
that to sort of to use Facebook as an exanpl e, but
| ' ve done nore research since then and there are
two people on the panel who coul d probably speak
better to the percentages than | can, but | ooking
up, like, Google's -- |like the average Googl e
di spl ay benchmark across all units and formats is
a half of a percent.

So | think it can vary but it's a very
| ow percentage of the people that are clicking and
| know that is their goal, but --

CHAIl RMOVAN HUNTER: Do you have a
comment on that?

MR. HOCHBERG  Sure. | think to that
point |I've heard that a few tines, you know, we're

-- | won't say what our click-through rate is for

it. It is |low when you | ook at a percentage |I'm
sure. But to that point, | think when we | ook at
It, | hate to make a conparison to direct mail and

online ads, but a direct nail piece has a

di scl ainer usually on the back in the | ast page at
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the bottom It's not -- you don't fault the
mai l er for not putting a disclainer on the front
of a direct nmail piece.

And for us it's a very simlar thing.
Online ad for us is neant to be clicked on. It's
nmeant to be interacted with. You're neant to get
to the end of it. And if the end of it is a
| andi ng page, then for us that would satisfy that
sane requi renent that you don't have to put a
di sclaimer on the front of a direct mail piece.
| f sonebody throws away their mail on their way
fromthe nmail box to the door without flipping it
over, you don't penalize the person who sent the
mai | .

CHAIl RAMOVAN HUNTER: Right. And there's
-- we tal ked about this yesterday. There's not, |
don't think, any studies that show whether or not
people are actually looking at the ad. So if they
don't click through that doesn't nean that they
read it and decided not to click through. It may
just nmean that they scrolled right past it, but

anyway, Comm ssioner Petersen?
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M5. BANNAN. | think --

CHAl RAMOMAN HUNTER: Oh, I'msorry were
you -- oh, sorry.

M5. BANNAN.  Yeah, no, ny point with
that was just that | think the paid for by and the
nanme of the pack or the canpaign is inportant to
have al ongside the indicator. So there's at | east
sone information that doesn't require you to
navigate to a different page. So that's where |
was going with that.

CHAIl RAMOMAN HUNTER:  Ckay. Thank you.
Conmmi ssi oner Petersen?

COW SSI ON PETERSEN:  Thank you, Madam
Chair. Got questions for each of you. Let ne
start wwth you, M. Hochberg. You're the chief
digital officer. You're famliar with the
technol ogy. You don't have to be in the world of
11 CFR and 52 USC all the tine |ike we are. And
one of the issues that we've been trying to gain a
better understandi ng on and that maybe you can
speak to this, and the others may want to weigh in

as well, 1s for online users, how confortable and
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savvy are they when they are interacting wth an
ad?

And as you said, this is a different
medi um than static ads that we see in tel evision,
radi o, print nmedia, that when they're | ooking at
sonething that they'll know that they can click
through to get nore information, that if there are
I cons that they can know that they can click on it
to maybe find out nore information about that
particul ar ad, who bought it, what further
I nformation that they m ght be able to glean from
that particul ar advertiser. Because, you know,
one of the con -- as | have stated on several
occasi ons yesterday, we want to conply with the
statute. W nust conply with the statute which
requires certain information be included wth
certain communi cati ons.

Whet her it be express advocacy from
political commttees, so forth, but we also don't
want to discourage innovation in terns of internet
advertising, and we don't want to cut off avenues,

especially | owcost avenues, for individuals,
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candi dates, and commttees to be able to

communi cate through a nediumthat allows themto
reach a | arger audi ence than they would if they
had to rely exclusively on traditional nedia.

So what is your experience and what is
your understandi ng of how, you know, a typical
user woul d understand what information they can
gl ean froman online ad?

MR. HOCHBERG | think there's two
pieces to this. One are the indicators. So that
we' ve been tal ki ng about various types of
I ndi cators that can appear on ads that as we said
Facebook or the your ad choi ces disclainers that
-- or indicators that have been popping up. |
think that depends how they | ook on the ad itself.

| would refer to any of those peopl e and
how many clicks they get for it. But in general |
give internet users a lot nore credit on know ng
what's going on on their pages than nost. Mbst of
our ads, they end with a click here to go to it,
because, as | said, our goal is to get people to a

| andi ng page. And it all depends on what platform
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the ad is running on. But in general, | would
give people a little bit nore credit that they
know if it's a, you know, Google banner ad that's
on a random website that they see on the sidebar
that they actually do know that they can click
that. And that if they click that they'll arrive
at a page that is presumably paid for by the
person who ran the ad, or affiliated with the
person who ran the ad, and that if it's an
el ection ad, they can go see the disclainer at the
bott om of that page.

For us that's kind of the main point of
It is that people on the internet are smarter than
| think we give themcredit for. And they know,
for the nost part, that if they see an | in the
corner that there's an info button there and they
can get a little bit nore facts about sonething.

COW SSI ONER PETERSEN: Okay, because
it's been brought up by Ms. Bannan and ot hers t hat
the click-through rates are quite low 1'd
I mgi ne that's the case wth alnost all ads, and

|"'mtrying to draw what is the significance of
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that. 1Is it that because people don't know that
they click on it for nore information, or is it
that, you know, and this issue isn't just
exclusive to online nedia, but television, radio
ads or print nedia, | imagine a | ot of people turn
t he channel when they see a, you know, a canpaign
comerci al before the disclainer conmes up because
they don't really care about what's being said.

O the sane thing with radi o nay change the
station.

You nenti oned about how many m ght | ust
throw away the mail before they even get to the
| ast page where the disclainer is. And so |I'm
still puzzling over what significance we can draw
fromthe fact that many ads aren't clicked on.

MR. HOCHBERG  Sure, | nean, the truth
of the matter is click-through rates are | ow, but
So are viewing rates. So is the rate of sonebody
who makes it through an entire ad if the ad's nore
t han si x seconds |ong, the odds of sonebody naking
It through to a 30-second ad at the end is not the

hi ghest. And that contributes to the
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click-through rate, but also the fact that if we
have a 30-second ad that you can click through,
you don't have to nmake it the whole tinme until you
see the disclainer. | think that gives a user a
little bit nore control over finding out they
don't have to wait the entire tinme. They can
click out to the page that we're going to. For us
it's all about user control at that point.

You know, they control their own
destiny. |If they want to pause and read a static
banner ad for ten m nutes and di ssect every piece
that we put out there, they can do that. |[If they
want to scroll through it in their newsfeed and
basically never see it, they can do that as well.
It's really nore the user thenselves than anything
else onit. But |I would just point to the fact
that even though click-through rates are | ow, you
know, the nunber of people who actually see an ad
conpared to how many tinmes we run a variant is
actually low as well. So they can be -- they kind
of go hand in hand.

COW SSONER PETERSEN:. Ckay.
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M5. NOLAN: |'d like to interject.

COMM SSONER PETERSEN: If | could ask of
you, | nean, you obviously -- Silicon Vall ey.

You' ve been involved with online ad buyi ng.
What' s been your perspective on this issue?

M5. NOLAN:. Two things. One, political
I's unusual in that the sole netric that is
generally used is a click-through rate to neasure
an ad's efficiency and effectiveness. Oher brand
advertisers have a range of data points that they
are happy to trot out for you and which nean
not hi ng unl ess soneone who's gone to the website
to | ook at.

Political is unique in that and nost of
our clients are heavily interested in
click-through rates because, as M. Hochberg has
said, that's how we collect information and get
funding, et cetera. So the point one -- as a
conpany our floor is a.1 percent which is | ower
t han Google's overall, and |I believe that.5 that
Googl e's referencing includes video and sone ot her

types of adverti sing.
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W work very, very hard to up
click-through rates through a process call ed
optimzation. And what -- |'msure you guys do
it, too. And what that neans is that we are
constantly | ooki ng at dashboards that tell us how
people are interacting wth advertising. And we
are constantly | ooking to up those click-through
rates. W are starting to see nobile
click-through rates that are one, two, and three
percent whichis -- we're blown -- we're deep --
we get -- we're excited. W're past excited when
we see that.

And we, you know, and so those sorts of
netrics are there. The other thing | would say is
nost people are interacting wth the internet on a
comerci al basis for shopping or whatever these
days. And | think by now nost people know that if
they see a pretty pair of shoes they can hit click
and those shoes will be at their door by sundown
tonorrow. So | worry | ess about that.

The other thing is | just wanted to

I nterject on the indicator conversation that we
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were having earlier. There is a danger here that
an indicator is going to be used by certain
publishers to turn away political advertising. It
woul d be the first clear marketing that woul d
occur on the ad platforns. Assumi ng, in other
words, right now political advertising is not in
any way distinguished fromanything else. There's
no i con or badge.

| f you are to put an icon or badge on
those ads as they run through Google -- a
doubl e-click bid manager which is the Google
network or Trade Desk or AppNexus which is now
bei ng bought by AT&T, there is a chance that those
adds will be turned down when they reach
publishers. | think that chance -- and | think
M. Hochberg is right to be concerned about it. |
think there is a very good chance that sone
publ i shers are going to say political, not
i nterested, and bl ock those ads.

The net effect wll be that people now
how have to go nore directly to publishers, but

again, that gets you into the -- ny concerns about
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wal | ed gardens and people setting their own rul es.

M5. BANNAN. Can | say sonet hi ng?

COW SSONER PETERSEN:  Yes, go right
ahead.

M5. BANNAN. | just wanted to say that
of course, like, | agree it's true that with
traditional nedia people aren't always going to
see the disclainmers. But | think the difference
Is that when you're watching a TV ad if you -- if
the user -- the viewer doesn't do anything, I|ike,
the default is for themto see the ad. Like, they
take the affirmative step to turn it off or change
t he channel, whereas if you need to click, the
affirmative -- it's like the reverse, like, the
affirmative step is needed to actually see the
di sclainmer if you just have an indicator. So
that's the difference | think.

COW SSI ONER PETERSEN: Okay, and t hat
goes to the, you know, the question, you know, is
advertising, video advertising, for exanple, on
the internet the sane thing, and should we view it

t hrough the sane lens that we do tel evision
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advertising because of the interactive ability.
And so that's one of the questions that we're
havi ng to puzzl e t hrough.

One qui ck question, during your opening
remar ks, Ms. Bannan, you nentioned that there
were certain elenents of the proposals that m ght
di scourage innovation. Could you flesh out what
your concerns were?

MS. BANNAN. Sure. So ny concern was
Wth -- it was just with the exception in
alternative B that allowed sone advertisers to not
use an indicator or the full disclainmer. So it
was sort of --

COW SSI ONER PETERSEN:  The applicati on
If the small itens are inpractical?

M5. BANNAN:. Right.

COW SSONER PETERSEN: Ckay.

M5. BANNAN. Yeah, so that's just what |
was referring to that small part that -- and |
think that's been with the | AB yesterday and
today, | think now people have seened to cone to

an agreenent that there should be sone way to get
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to adisclainer. So it was just to the narrow
part of alternative B that would all ow sone snmal |
ads to not include any formof indicator was what
| was referring to.

VI CE CHAI R VEEI NTRAUB: Just to clarify,
the small itens and inpracticable is not in
alternative B. Alternative B has a new exception.
So if you know - -

M5. BANNAN. Onh, right.

VI CE CHAI R VEI NTRAUB: -- about the
exception in alternative -- so just because |
think we're not as in the weeds on this stuff as
we are, what we put it on federal register notice
so | just wanted to make sure the record --

COW SSONER PETERSEN:  Yeah.

VI CE CHAI R VEEI NTRAUB: -- was clear on
what we were tal king about.

COW SSI ONER PETERSEN:  And finally, |
just want to just briefly nention that | certainly
under stand the concern that has been expressed by
Ms. Bannan and Ms. Nol an about users wanting to

know why they're being targeted for political, you
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know, for what denographic characteristics are
political canpaigns and parties finding

I nteresting about them and why are they being
targeted for particul ar ads.

And | think that that's, you know, |
think that raises issues that are nmuch | arger than
just politics, but in general about how
i nformation is collected about us and what
inplications it has for personal privacy and so
forth. As I'mthinking about it, just off the top
of ny head, the concern | have is |I'mnot sure
what statutory hook that we would have to coll ect
that sort of information.

Qur | aw says ads have to contain
I nformati on about who paid for it and whether it
was or was not authorized by a federal candi date.
A requirenent to then require these ad buyers to
al so di sclose the denographic information
underlyi ng those decisions, | don't see how we
could do that statutorily. And | could also see a
potential even freedom of association issue that

could arise fromthat. | know that, for exanple,
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when we conduct enforcenent investigations of
canpai gns or parties or so forth, we can't
di scl ose the file at the end of that disclosing
what the strategic goals and research of that
committee were.

For the agency to be prying in and
demandi ng that, that we receive strategic
I nformation fromparties and candi dates, | could
see that that could start running into issues
regardi ng freedom of associ ation even though |
certainly understand the concerns of citizens
about how their information, about informtion
about their buying habits, about how they vote and
so on and so forth are being used by political
candi dates, parties, and so forth to target them
So | just point that out as a potential issue, but
you | ook |ike you wanted to respond to that.

M5. NCLAN:. Well, | agree. | think this
-- and one of the things that | have found
I nteresting about the entire debate about
political ad disclosures and what happened in the

2016 election is that it's serving as a sort of
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concentration of all the conversations taking
place in the ad exec side of the house where you
have peopl e doing targeting of consuners for
consuner good reasons that -- and then going and
| osing the data and having it spread out hither
and yon that people are starting to get very
concer ned about.

And so fromny way of thinking, a |ot of
what we're discussing is problens in how people
are approached on the internet for comerci al
purposes. W' re using political |anguage because
it is athing that is the nost sensitive to us. |
mean, whether | buy a pair of shoes or not is not
of great concern to society at |arge, but whether
or not nmy vote is influenced in an unscrupul ous
manner certainly is.

So we're having the sane set of
conversations, we're just using different kinds of
| anguage. And | do think that sonme -- there seens
to be an interest in sone sort of statutory or
| egi slative solution. What that is is well above

nmy paygrade as the forner vice president liked to
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say so.

COW SSONER PETERSEN:. Thank you.

CHAl RAMOMVAN HUNTER:  Thank you. Any
ot her questions? Madam Vice Chair?

VI CE CHAI R VEEI NTRAUB: Thank you. |
want to go back to a question that we were trying
to explore with sone of the w tnesses yesterday.
| mnot sure we still have a good answer for it,
but it's kind of key to what we're doing. There
was ki nd of general consensus that if it is
f easi bl e, and however we define that, to put the
full disclainmer on the ad, then that shoul d
happen. And then at sone point --

CHAl R\MOVAN HUNTER:  Where was that? Was
that fromyesterday that --

VI CE CHAI R VEEI NTRAUB: Yeah, yeah, from
yest er day.

CHAl RWMOMAN HUNTER:  Ch, okay.

VI CE CHAI R VEEI NTRAUB: | nean, both
proposals start fromthe premse that if you can
get the full disclainmer on the ad then that's the

first thing that one would do. And then it is
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only at sone point, and that's the key questi on,
what that point is. At sone point it is not
feasible, and I'musing the word feasible which is
not a word in either proposal just as a proxy for
there is sone point along the way where it doesn't
seemto nake sense. |It's not practical, it's not
feasible. W can't fit it.

It's, you know, nore than ten percent,
what ever netric we're using. At sone point, we
woul d go to an adapted di sclai mer and there seened
to be general consensus that it was appropriate to
do that under sone circunstances. A little bit of
di screpancy on sone people |like Ms. Bannan said
really inportant to get the nane of, at |east on
the face of the ad, of the sponsor, and then the
rest of the information can be at a one-click
pl ace.

O her people said just put a little
i ndicator on it and people wll click through, but
the question of what is the trigger from going
fromthe full disclainmer to sone | esser anount of

I nformation on the face of the ad, and then the
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availability of it at a one-step renove, that is
kind of a key question that | think we've been
trying to grapple with. What's the trigger point?
So | would be -- | would wel cone any advi ce, and |
realize this goes in a slightly different
direction fromwhat Ms. Nolan is suggesting, but
it's -- if we proceed down the road that we
started out on on this rulemaking it's a decision
we're going to have to cone to at sone point. Any
advi ce you could give us on what kind of netric
woul d be appropriate to use for that decision
poi nt ?

MR. HOCHBERG |'IlIl start, and |
understand that this is probably the hardest
guestion to answer on it because anything we say
is fairly arbitrary for it. And that's why we've
been advocating for the one click away i s because
of this fact is that whether it's 10 percent, |
heard sonebody nention 40 percent which scares ne
no extent at that point.

M5. NOLAN:  Me, too.

MR HOCHBERG But it's going to be an
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arbitrary nunber whatever gets thrown out there,
and the difference between 9 percent and 11
percent is nothing on an ad. And that's the
difficulties that we run into and that's why being
able to fall back on having a one click away, and
that's why | will harp on that forever, is because
it gives us that clear bright-line of we know no
matter what ad we run, no matter what platform
it's on, no matter what indicators the preferred
met hod on that platform that we will be able to
be conpliant with the FEC

And that | can turn to our |egal team
and say we are good, that we feel safe in running
t hese ads, and that consuners will know who ran
the ad. And that, for ne, is the biggest piece of
it, is just know ng beforehand that we're safe.
And | can --

VI CE CHAI R VEEI NTRAUB: Wel |, fewer
consuners will knowif all of -- if all of your
di sclainers are one click away then fewer viewers
are going to get to that one-click point and see

that. That's point one, but -- than if it were on
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the face of the ad or sonme version of the nane
were on -- | nean, RNCis really short.

It's hard for nme to inmagine there are a
| ot of places where you can't fit three letters.
And another point that | think is inportant to
note is that you seemto have a different notion
of what the one-click rule neans than sone of the
W t nesses that we had yesterday who said when we
say one click, we nean one click and there's the
di sclainer right there, not one click, and you get
to nore, dependi ng on who you're tal king to,
persuasi ve i nformation or propaganda fromthe
advertiser that you have to scroll through in
order to then find the disclainer sonmewhere at the
end of whatever anmount of information.

So there seens to be alittle bit of a
di screpancy on even what one click neans. M.
Bannan, did you want to weigh in on this?

M5. BANNAN. Yeah. [1'Ill just say |
think it is really difficult for the FEC to draw
the line with -- | nean, | think everyone's really

calling for a technology neutral standard so that
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you're not in this position again in a few years.
And | think everyone wants to avoid that, right?

VI CE CHAIR WEI NTRAUB: | don't know. A
fewyears is a lifetine in technology. Wwo knows
what we'll be looking at in a few years.

M5. BANNAN:. Right. So our positionis
that having the paid for by RNC with an indicator
Is the best -- is just like the best option. |
think that that extra information al ongside the
I ndi cator is the best conprom se, and to get the
full disclainmer you can click. W can maybe have
a -- argue about what one click away neans, but |
think that at a mninmumthere needs to be sone
text on the face of the ad or in the w aparound
box on the social nedia.

CHAIl RAMOMAN HUNTER: Can | just respond
to sonething? So | agree with you that when we
started yesterday that was sort of the threshold
question is how do we figure out how to get from
the full disclainmer or an adaptive disclainer to
an indicator and what's the standard. |

conpletely agree that's where | started yesterday.
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But | think we have a little bit of a
different take that to ne, after yesterday,
because we -- | didn't think anybody had any good,
you know, proposals for a trigger standard that we
had yesterday. Sonebody said if it's not
| npossible, | nmean, it didn't -- nothing junped
out at me as here's the solution that you and |
weren't able to find. And we worked on this quite
alot wwth the Ofice of General Counsel, | nean,
t he proposals that we put out took a |ot of tine
and attention fromthose of us who are very
famliar with these issues. W didn't just throw
out the first thing that we thought of. And so
t hose trigger nechanisns didn't really work for a
| ot of the comrenters on both sides.

And as | say, | don't think we heard
anyt hi ng yesterday that sort of solved the puzzle.
And because of that, it seened to nme that people
were noving in the direction of at |east
consi dering having just the indicator on the face
of the ad wth, you know, the full disclainer

avai l abl e at the [ anding page. That's what | took
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out of it, and --

VI CE CHAI R VEEI NTRAUB: Well, sone people
were -- sone people cane in with that perspective
such as M. Hochberg.

CHAIl RAMOMVAN HUNTER:  Ri ght .

VI CE CHAIR VEEI NTRAUB: |'m not sure that
anybody yesterday said oh, | was thinking it would
be better to have the full disclainmer, but you're
right, as long as you have an indicator you could
have no --

CHAIl RMOVAN HUNTER: Wl l, | do think
there -- I'd have to go back to ny notes, but | do
think that there were a couple of panelists who
came in with you ve got to have the ful
di sclainmer no matter what. And it seened to ne
that they were a little bit nore, as the day went
on, nore receptive to the notion that maybe you
coul d have an abbrevi ati on of the nane, or maybe
you coul d shorten the nane. | agree with you that
not everybody said oh, just go with the disclainer
and you'll be fine. But | do think that there was

sone --
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VI CE CHAI R VEEI NTRAUB:  The i ndi cat or.

CHAIl RMOMAN HUNTER: Ch, yeah, sorry,
just go with the indicator and you'll be fine. |
do think there was sone novenent away fromthe
rigidity of having the full disclainer on the face
of the ad. But | do think that there were a
nunber of panelists who noved -- who seened to
nove in that direction, and a couple who
specifically endorsed it in their comments after
seeing two different proposals.

But | do think your question about the
one click you asked about what's the |andi ng page,
and |'ve thought about this a lot. And I think
that yes, there are a few bad actors, and a couple
of people nentioned them yesterday where if you
link it goes to sone unknown, you know, crazy
webpage. But putting that aside, because | think
It's a pretty small percentage of bad actors, if
you click on the RNC s link, you' re going -- |
think you go to the RNC honepage which they' re not
hi di ng who they are.

| nmean it's very clear of what they are
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VI CE CHAIR VI NTRAUB: |'m not worried
about the RNC

CHAI RAMOVAN HUNTER: No, okay. O any --

MR. HOCHBERG  Thank you.

CHAIl RAMOMAN HUNTER: -- of these other
political commttees and it's going to tell you
right upfront who they are, which candi dates
they' re supporting, what their issues are, that
sort of thing. Wereas if you link to sone, you
know, box there that says paid for by the RNC 310
First Street and here's our website and here's our
phone nunber, | nean, | just don't think that --
and | do think we've heard this from sone people
yesterday. That disclainer information, in and of
itself, doesn't really give all that nuch
I nformati on.

Mom and Pop apple pie or whatever it was
t hat sonmeone said yesterday and the street address
just isn't doing it for ne.

VI CE CHAIR VWEINTRAUB: | agree with you

but that's what the statute requires. | would
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like it if the statute said you had to provide
nore information. | think that if Mom and Pop
appl e pie PAC are appropriately filing their
reports, then sonebody who is really curious can
go and find out who their donors are and get a
better sense of who's behind the organization,
But that's a -- we're dealing with the

statutory franmework that we have which requires

certain | anguage on a disclainer and this -- the
| ssue that was raised was is it really -- it is
one click if it, like I said, | don't think

anybody's confused about who the RNCis. That's
not a big problem!| think. And | don't think that
you're trying to hide who you are, but there's two
separate issues. One is the malicious actors who
are actually trying to hide who they are, and the
other is just howeasy is it for voters to access
the information. And if we say you get to it in
one click, do we nean you get in one click there's
the information that the statute requires, or one
| ick and now you can start hunting for the

Information that the statute requires. Those are
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1 just two different -- | just want it to surface

2 that there are two different --

3 CHAIl RMOVAN HUNTER:  Yeah, | hear you.

4 VI CE CHAI R VEEI NTRAUB: -- ideas about

5 what the neans.

6 MR. HOCHBERG.  Thank you for our nane ID
7 being so high and no concerns on our ads |ately.

8 But and to that point | think it was nenti oned

9 that there would be no problemw th, you know,

10 there's space to put paid for by the RNC on an ad,
11 and sone people may know what that neans. | think
12 there's a lot of other groups that have acronyns
13 that they would | ove to be able to put on ad as

14 they're paid for that shows a trace of who they

15 are. And | don't think it provides any extra step
16  for the consuner that would -- any extra gui dance
17 that actually may be nore confusing than just

18 allowng for a one-click away because sonebody's
19 acronym may have no association to who they are.

20 But if you click on an indicator or go
21  to their website you see at |east the disclainer

22 with at least their full FEC registered nane. So
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that's one of the points I would like to make on
t hat .

VI CE CHAI R VEEI NTRAUB: Now | et ne ask
you, Ms. Nol an, because you are from California.
So maybe you - -

M5. NOLAN: |I'mactually from here but
t hat' s okay.

VI CE CHAI R VEEI NTRAUB: Ch, okay, well,
you're working in California though, right?

M5. NCLAN:  Yes, nma'am

VI CE CHAIR VEEI NTRAUB: |I'mglad you're
fromhere. This is a great place to be from

M5. NOLAN. Eastern Shore.

VI CE CHAI R VEEI NTRAUB: The great state
of Maryland. One question that | asked yesterday,
and the person that | asked had no really
Information on it is under the California system
It's ny understanding that there are, particularly
wth -- maybe it's with SMS technol ogy, or there
are certain kinds of ads where you put the ID
nunber of the commttee, and then people can go to

the FPPC, California Fair Political Practice
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Comm ssi on, page for that commttee | D nunber and
find out all sorts of information including who
the donors and all that are.

But the I D nunber itself is not terribly
i nformative to sonebody who doesn't go to the
trouble of doing that. So | just wanted to see
what your reaction is to that kind of a systemin
terms of what -- in terns of whether it's
effective in getting useful information to voters.

M5. NOLAN: As vendors, our concern is
first that the ads are displayed in a way that
hel ps our clients. So the FPPC has pronul gated a
couple of different rules. | amnot famliar wth
t he exact one that you're referencing.

VI CE CHAI R VEEI NTRAUB: Ckay.

M5. NOLAN. | can tell you that what

they have historically asked us to do is nmake sure

that the words paid for by appear on every ad. It
Is a |l egacy brought over fromthe mail -- the
rules for direct nmail. W have not found their

process to be terribly onerous.

What we do have problens with is paid
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for by, a long disclainmer including primry funder
di scl ai mers that go on at great |ength, and which
we joke and say the really good people doing
really good things for a really great reason paid
for by areally great guy with lots of noney. So
the FPPC has, in fact, and has required us to put
nunbers on stuff for mail.

Ri ght now what we're doing in California
Is we have to have a banner on the ad that says
who funded this ad. And the use of the word
funded is kind of interesting because you don't
really ask if Amazon funded the ad that says
Amazon on it. You don't ask if Coca-Cola funded
the ad that says Coca-Cola on it. So |I think the
who funded this ad is a trigger to say oh, it's
political. That said, again, we're vendors and
our concern is about, you know, the efficacy of
the advertising. |It's not necessarily about what
di scl osure and disclainer is required of us.

We're going to obey the law. | just
wanted to circle back a little bit where you were

t al ki ng about m schi evous web devel opers and
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people. Mst of those --

VICE CHAIR VEI NTRAUB: |'msure that's
not you.

M5. NCLAN. No, no, actually, it isn't.
One of ny board nenbers likes to joke that we are
the only com-- the only ad tech firmin the
entire country that never took any noney from
anybody outside the U S and it's true. So but to
the m schi evous actors, voter targeting was very
much a part of the outrageous activity that took
pl ace in 2016, and the use of voter files was
certainly part of that.

So | would just suggest that people who
are concerned that bad guys aren't going to put
di scl ai ners on ads, we could take a step back and
|l ook at it fromthat |ens, and sort of say, well,
If you're a bad guy and you're using voter data

t hen perhaps we can get you as you're comng in

t he door as opposed to after the horses -- well,
that's m xi ng netaphors. [|'ll stop there.
VI CE CHAI R VEEI NTRAUB: | appreciate that

point, but I want to circle back and just confirm
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or, you know, put an exclamation point on

sonet hing that you said before which is that as
sonebody who's got a |lot of experience in this
field you don't find it onerous to have a

requi renent that says paid for by with sone
version of the nane on it?

M5. NOLAN. No, | do not and we -- that
Is -- honestly that's the requirenent that Pandora
makes. |It's the requirenent that nost people who
are unfamliar with either federal or state |aw
will ask us to include in ads. W do business
nostly on a direct basis.

So we often have to go through standards
and practices at places |ike the "New York Tines",
t he "Washi ngton Post", and the "Los Angel es
Times". Qur concern is that in absence of guid --
as | said earlier, in absence of guidance these
fol ks are making up their own rules, and they're
trying to out-Facebook Facebook, if you will. But
one of the mnimal requirenents is paid for by.
And we can generally default to paid for by and we

have al so used nobuse-over hover ads as well for
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the lengthier disclainers. W would hate to see
that option go away. It is one that we find
usef ul .

CHAIl RMOVAN HUNTER: | f everybody has
anot her couple of mnutes, |I'd like --
Comm ssi oner WAl ther has a questi on.

COW SSONER WALTHER: | just have one
question of Ms. Bannan. That was you said
sonething that's a | ot nore stronger because we're
m cro-targeting, because of the mcro-targeting.
But how does that affect us because --

MS. BANNAN: Sur e.

COM SSONER WVALTHER: -- it's the
question of mcro -- excuse ne, the
mcro-targeting, and | feel like |'ve been

mcro-targeted a lot lately. One article that |
was interested in and | hovered in this one, you
know, electronic store and it keeps com ng back to
me now for every tinme | open up ny conputer. But
you said why would mcro-targeti ng make a
difference. |In other words, does it nmake any

difference to us whether that nessage was sent to
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Fred or CGeorge or sonebody that |ikes a Prius or
sonebody that |ikes sonething el se?

M5. BANNAN:. So | think -- so the reason
| enphasize that is that the rationale for having
these disclainers, innmy mnd, is alot stronger
because of the mcro-targeting, to know who paid
for it, and because you know if you're seeing an
ad online, it was targeted at you for sone
denographic -- sone sort of information about you.
And to know who paid for it is even nore inportant
than if you just turned on the TV and everyone in
your area is getting -- being served the sane ad.
So just the rationale for having the disclainer, |
think, is stronger than it even is for traditional
medi a.

COWM SSONER WALTHER:  Ri ght, but that
doesn't affect our decision as to whether or not
to have it because we have to have it.

MS. BANNAN: Ri ght.

COW SSI ONER WALTHER:  So what
di fference that nakes --

M5. BANNAN:. Yeah, one other thing is
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just that Iike when we -- when there is an
I ndi cator and a | andi ng page, | nean, this may
fall outside of your statutory hook for this, but
that that sane nechanismis also the place where
you get the full disclainer and you al so get that
denographic information. And that's, | nean,
that's simlar to the ad choices system

COW SSI ONER WALTHER:  Thank you.

CHAl RAMOMAN HUNTER:  Thank you very nuch.
Thank you very nmuch to all three of you. | think
we, once again, could keep tal king for anot her
while but this was incredibly helpful. Thank you
so nuch. And we'll start the next panel at 11:05,
just five mnutes |ate. Thank you very nuch.

(Recess)

CHAl RMOMAN HUNTER: Al righty, good
afternoon. Thank you for being here for our fifth
and final panel.

VI CE CHAI R VEEI NTRAUB: It's still

nmorning. It just feels like it's afternoon.
CHAl RMOMAN HUNTER: Did | say -- it does
feel like afternoon. You're right, sorry, good
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norning. On this panel we have Theodore Peterson,
digital director of the National Republican
Congressional Commttee. W have Thomas Rei ker,
deputy digital director National Republican Senate
Commttee. W have Carnen Scurato, vice president
and general counsel National Hi spanic Media
Coalition on behalf also of Asian-Anericans
Advanci ng Justice and Col or of Change. Thank you
very mnuch.

As you may have heard, we're -- each
witness is permtted to give a five-m nute opening
statenent. The yellowlight will conme on when you
have one mnute left, and then the red |ight wll
come on when it's tinme to wap up your comments.
W'l go al phabetically so we'll start off wth
M. Peterson.

MR. PETERSON:. Good norni ng.

CHAl RMOMAN HUNTER:  Good nor ni ng.

MR. PETERSON: And thank you for the
opportunity to participate in this hearing. Each
of us serves in the digital departnents of our

respective national party conmttees and devotes
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substantial tinme and resources to digital
communi cations. And we're happy to offer this
statenment jointly today.

The issue raised in the rul emaking are
| ssues that we have seen firsthand. Qur two
commttees' |awyers have submtted witten
coments and told you what they think the | aw
requires and allows. W are here today to address
sone of the nore practical considerations before
you, and we want to enphasi ze how inportant it is
that you pay as nuch attention to the practical
| ssues as you do to the | egal issues.

For practical reasons both of our
commttees believe strongly that the overriding
consi deration for any internet disclainer rule
needs to be flexibility. Flexibility encourages
conpliance, and flexibility ensures that we can
conti nue speaking as we see fit.

MR. REIKER. To this end, we want to
enphasi ze three points. First, the proposals in
the rul emaking are efforts to apply old aw to new

technol ogy. As you know, technol ogy seens to
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evolve at the speed of light, and that is
certainly true in the digital communication space.
The disclainmer rules in the statute are fromthe
early 2000s, and they were witten with TV and
radio ads in m nd.

The internet rule from 2006 was witten
primarily with graphic website advertisenents in
m nd. The proposals currently under consideration
are responses to social nedia and applications
typically used on handhel d devi ces and tablets.

But Facebook is not the last digital platformyou

will see, and i Phones are not the |ast devices
that will be connected to the internet. Any new
di scl ai mrer rul e you adopt now wi |l becone obsol ete

sooner or later, and the only way to avoi d havi ng
to repeat this exercise in a few years is to be
fl exi bl e now.

Second, the FEC should not adopt a new
rule if there is uncertainty about whether these
proposal s offer inprovenents over the existing
rule. The existing rule has been and can conti nue

to be applied flexibly. Qur commttees have never
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been under the inpression that new nedia digital
advertising is exenpt fromthe disclainer

requi renents, and we don't do ads w t hout
disclainers. |If we can't put the disclainer on
the face of the ad, we use the click-through
approach. W' re not aware of commttees out there
that have a different view. Anong regularly
reporting conmmttees, we don't think there's a

di scl ai mer probl em

Third, there are sone proposed
requi renents in this rul emaking that woul d render
certain advertising formats obsolete. |If the
practical effect of a disclainer requirenent is to
kill off a type of nessaging, it's bad policy.
It's one thing if Congress mandates this, but
anot her thing altogether for the Conmm ssion to
choose it where other options exist.

One exanple is the proposal to stand the
stand by your ad requirenents to online videos.
This requirenent is not conpatible with the
si x-second online bunper ad which has proven to be

an effective way to capture people's attention and
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drive efficiency. |If we have to devote four
seconds to the disclainer nessage, we sinply won't
run si x-second ads. This is just one exanple, and
we raise it with the hope that the Conmm ssion wl|
pay special attention to how these rules wl|
apply in the real world outside the book of
regul ati ons. Thank you.

CHAIl RMOVAN HUNTER:  Thank you. M.
Scur at 0?

M5. SCURATO  Thank you. Today online
conmuni cati ons provi de val uabl e opportunities to
engage in the el ectoral process and all ow
di senfranchi sed voices to be heard in innovative
and powerful ways. Technol ogy has evol ved
exponentially since 2006, and online platforns now
have sophi sticated nethods of tracking users.

Advertisers are provided information to
target specific audiences through detail ed
profiles of their preferences and habits, and can
tailor as to exploit weaknesses and bi ases. \Wen
used for political advertising, these technol ogies

pose a threat to our denocracy. Because of these
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tactics, voters are susceptible to deceptive
canpai gn practices that attenpt to spread
confusi on, discourage voters, and dissem nate
fal se information.

Ef fective disclosures can alleviate
these harns. The 2016 el ecti on exposed soci al
nedia as the wild west of online comunications
where sone advertisers targeted online
communi cations to inflanme racial hatred and divide
the voting public. That is why the Conm ssion's
proceeding to elimnate the | oopholes |left by the
2006-era political advertising rules could not be
nore critical and nore urgent for comunities of
col or.

Wt hout disclosure requirenents that
bring transparency to all online political
conmuni cati ons, canpaigns wll continue to exploit
communi ties of color through voter suppression
tactics. People of color are particularly harnmed
by the | ack of conprehensive and effective online
di scl osures because they are nore likely to depend

on smart phones to access information about
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el ections and political canpaigns.

A peer research study found that
Hi spani cs and African-Anmericans are 155 percent
and 67 percent respectively nore likely to depend
entirely on a snmartphone to access the internet
than white individuals. Southeast-Asian and
Paci fic-1slander Anericans have sone of the
hi ghest rates of poverty anong all racial and
et hni ¢ groups, and even | ower |evels of broadband
adoption. But Asian-Anericans who are connected
|l ed the U S. population in the use of the
i nternet, nobile digital devices, and soci al
medi a.

91 percent of Engli sh-speaking
Asi an- Anreri cans own a smartphone conpared to 66
percent of white individuals. But the
Comm ssion's current rules do not require that
every political ad these individuals see on their
smart phones have a di scl osure. |nadequate
di scl osures fuel m sinformation canpai gns and
contribute to voter suppression tactics targeted

towards people of color. That is why it is
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critical that the Comm ssion nove forward to
provide clear rules for online political ad

di scl osures or risk further disenfranchising
al ready margi nalized comunities.

One place to start is a definition of
publ i c communi cation. As the Conm ssion
suggested, the definition should be revised. W
agree. But the rules will be ineffective if they
are not witten to capture the dynam c online
space. That is why we propose additional |anguage
so that the final rule reads "comuni cations
pl aced or pronoted for a fee on another person's
website or internet-enabled device, application,
or services." The pronoted for a fee | anguage
woul d capture influencers who are paid to share
content created by others where no paynents are
made to the platforns.

O services | anguage woul d apply to the
entire online ecosystem For exanple, Netflix or
an online video gane m ght be better understood as
online services than a website or application. As

for the alternatives, we generally support
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alternative A and support the creation of an
adapt ed di scl osure exception, but the Conm ssion
must make clear that the political advertisers can
only use this adapted disclosure when conplete

di scl osure on the face of the ad is sinply not
possi bl e.

An adapted disclosure will only be
effective if it is a uniformindicator with a
nmessage that clearly signals that it can be used
to access a full disclosure. The full disclosure
shoul d not be accessible in no nore than one step,
and it should include -- it should not include any
other information than the disclosure itself.

For the indicator we suggest paid
political ad, but we encourage the Comm ssion to
sel ect or support an indicator that neets the sane
standard of effectiveness as the ad itself. An
I ndi cator would not be effective if it were just a
website URL. Additionally, the Conm ssion should
extend the clear and conspi cuous requirenents to
online disclosures. Rules for printed nedi um

require a reasonabl e degree of contrast and
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sufficient size to be readable.

The Conmm ssion should also clarify that
for a disclosure to be clear and conspi cuous, it
must be in the sane | anguage as the ad. As stated
earlier, people of color are clear targets of
deceptive practices that attenpt to spread
confusi on and di scourage voters. This proceeding
I s about having an inforned electorate in the
di gital age.

It is about ensuring the predatory
online ads are not weaponi zed to sow division and
hate in our society further disenfranchising
al ready marginalized comunities. It is about
securing the integrity of our electoral process.
It is about protecting our denocracy. Thank you
for the opportunity to be here today and | | ook
forward to your questions.

CHAIl RAMOMAN HUNTER:  Thank you very nuch,
appreciate it. Any questions? I'mgoing to start
wi t h Comm ssi oner Walther or Conm ssi oner
Pet ersen? Conm ssi oner Petersen?

COMM SSI ONER PETERSEN:  Thank you, Madam
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Chair. The question that |'ve asked of other
panels up to this point is what can we expect an
online viewer of ads to be savvy about in terns of
when they're interacting wwth online ads? | think
t hat across the board and the Vice Chair brought
this up in the last panel, we agree that there is,
at sone point -- at a mninumthere i s sonme point
where there are online ad format s that just can't
accommodate the traditional disclainers that we
see on radio, television, mail, newspaper ads.
And when we reach that point, and we've struggl ed
to find a trigger where we'd go fromthe full to
the -- to nore of a truncated and adapted
di sclainmer, or an indicator, but | think there's
general agreenent that at sone point that there
are sone ads that ju -- ad formats that are
val uable to commttees, to candidates, to
I ndividuals to be able to reach audi ences at | ow
cost that we don't want to discourage that woul d
require an indicator.

And so what can we expect of the average

-- how famliar, fromyour experience, are users
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with interacting with ads, understandi ng that
there may be click-through capabilities that there
are icons that can informthem about additi onal

I nformation, because if it's the case that viewers
are relatively know edgeabl e that they can get the
Information that they -- that is required in the
statute through a sinple, you know, either a
hover, rollover, click-through, click on an icon,
then that would allow kind of the best of both
wor | ds where the actual content of the speech is
not i npeded by a -- or overwhel ned by the

di scl ai mer and that the disclainmer doesn't get
cluttered up by the speech, and that each el enent
that is necessary for an effective conmuni cation
IS there.

And so |I'Il just start wwth M. Peterson
and just ask each of you if you could respond to
hel p educate us on this particular concern.

MR PETERSON: Absol utely, thank you for
the question. | think it's a comon under st andi ng
that regardless if it's a political ad or ad for

nmer chandi se or what it mght be that a click of
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that ad wll lead to nore information. A click
wll lead to a website which will lead to nore
I nformati on.

W' ve heard a | ot about the indicator
from previous panels. | think ny biggest issue,
and sonething to consider about this indicator, is
that can it be platformagnostic? Can it be
screen-agnostic? | nean, we're tal king about
we' ve heard a | ot about Facebook and Googl e and
Twtter, but not a whole about Snapchat or Hulu or
Vivo or Amazon or Pandora or Spotify or Apple TV
or Xbox or -- and | could go on and on, right? |
nean, there are so many different formats and
pl atforns and ways that people are connecting to
the internet and getting these ads. Can that
I ndi cator be agnostic to all of these different
types of formats?

COW SSI ONER PETERSEN: Ckay. M.

Rei ker ?

MR REIKER: | think your question

i nplicates the need for flexibility in the

approach to this problem because the real answer
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Is it conpletely -- our ability to serve a full
di scl ai mrer versus an adapted discl ai ner versus,
you know, whatever indicator you all m ght be
considering is conpletely dependent upon the
platformitself, and not only the platform but
the ad type. And so | think there's alnost a
limtless nunber.

The only limt to the different types of
ads that can be served on the internet is the
limt to Silicon Valley's innovation, right? So |
don't feel that | can predict all the different
units that are going to be available in the next
five to ten years. And | certainly don't think
that that's a thing that could be codified into
regulation. So there needs to be flexibility to
speak to the fact that there are constantly new
ways that people are interacting with the
I nt er net.

However, | will also say that | know for
both of our commttees we disclaimon any
adverti senent that we run on the internet,

everyt hi ng goes through | egal approval. W do our
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absol ute best to incorporate a full disclainer
where we can, and if it needs to be adapted, we do
our best to nake sure that it is very clear that
we're the ones that are speaking. So it's not
really an issue in our sphere. W disclaimon
every ad that we run, and if we can't get to a
pl ace wth both our | egal counsel and the ad
network where we are able to serve a neani ngf ul
di scl ai mrer then we won't run that ad. So | just
-- | have struggled to foresee a situation in
whi ch soneone receiving one of our ads woul dn't
know that we're the speaker because we go out of
our way to disclaim

COW SSONER PETERSEN: Al l right, M.
Scur at o.

M5. SCURATO Thank you. So | do agree
that we need flexibility, but I think that's, for
me, that's when we tal k about the platformitself
and the new types of digital nedia that will be
available in the future. W just can't
potentially see what that would be. So that's why

we really think that that or services |anguage is
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necessary to capture that. For exanple, a service
could be a video gane or what you were talking
about Xbox, or Hulu, or Netflix, other ways, other
nmeans that people are receiving these ads. And
that's why it's inportant to include that
| anguage.

And | also think that you nentioned the
click over or the hover over feature. And I
really want to enphasi ze that we have to think of
solutions that are al so avail able on nobile
devi ces especially when we're tal ki ng about people
of col or who over index on nobile, because that is
not -- you don't have the rollover hover feature
on a smartphone. And I think that would then
precl ude that disclosure fromever popping up if
you're looking at it. And I think that's an
| nportant thing that we need to consider.

One of the things that we also did in
our comrents is that we actually proposed sone
| anguage that may capture these new technol ogi es.
So we think that it should be a digital public

communi cation with text or graphic, and this is
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when we're tal king about the adapted discl osure,
but wi thout any video or audi o conponents that due
to the character or space intrinsic to the

t echnol ogi cal nedi um cannot include the required
disclainmer. So we think that, again, captures
that forward-1ooking -- and is a forward-| ooking
approach that is needed to understand that this is
| nportant across all platforns.

COWM SSONER PETERSEN:  Ckay. You
brought up in the discussion on public
conmmuni cations that you would like the definition
to include advertisenents that are placed or
pronoted for a fee. | don't know when it
happened, but at sone point in the |ast few years
|'ve gone frombeing, | thought, a relatively with
it and in the nmainstreamto being kind of over the
hill as ny kids constantly rem nd ne.

So |'maware of pronoted tweets and
pronoted posts and so forth. | see them you
know, in a Twitter tineline or on a Facebook feed.
But I'mnot at all know edgeabl e about how t hat

process takes place. You nentioned -- | would
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have just assuned that there was a paynent that
woul d have been nmade to Twitter, nmade to Facebook,
and | understand that it can be as inexpensive as
a dollar. You could do it for $20 or however
much.

Wal k me through a little bit nore about
how t he pronoti onal process takes place so that |
can better understand how that would even work in
terns of the disclainer requirenent?

M5. SCURATO Sure. So with this
pronoted for a fee | anguage what we were trying to
capture is when individuals are being paid to
pronote content. So you're tal king about
I nfl uencers, you're tal ki ng about other agents.
And so what we thought this was inportant is that
i f you don't have this |anguage and soneone is
bei ng, again, paid to pronote content, you're just
havi ng a surrogate, right?

COW SSI ONER PETERSEN:  And how do you
arrange -- how does one, you know, recruit an arny
of influencers and nmake a paynent for themto

pronote a particul ar post, a particular news
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article or what have you?

M5. SCURATG | will be honest | am not
famliar wth that process.

COW SSI ONER PETERSEN:.  Ckay.

M5. SCURATG But --

COWMM SSI ONER PETERSEN:  Not to put you
on the spot. It's just sonething --

M5. SCURATO  No, no, no, but --

COW SSI ONER PETERSEN: -- that's cone
up a fewtines that I hadn't really thought about
and that I"'mjust trying to gain alittle nore
under st andi ng on.

M5. SCURATO But | think it's inportant
to look at the Federal Trade Conm ssion's gui dance
on this, because they require that bl oggers,
reviewers, and influencers who will get
conpensated to pronote a specific product actually
di scl ose that they were paid to do that. And
that's very inportant because people do rely on
these individuals and they do trust them And it
Is very -- it needs to be clear when they are

being paid to show that product or else it could
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just be, for exanple, | could say I really Iike
this Coach bag, right, but if I'm being paid by
Coach to say that, that is a very different
under st andi ng especially when you're viewing it as
a consuner.

COW SSI ONER PETERSEN.  Ckay. And
finally, I'lIl start with you, Ms. Scurato, you
nmentioned in your opening statenent that you would
want any indicator to be uniform across platforns.
And | guess one of the questions would be, because
| think sone concerns have been rai sed by other
panel s about that we should put the requirenent
for an indicator or signifier or a logo or an icon
of sone sort, but not be overly prescriptive about
what that |ooks |Iike, what it says to all ow
I nnovations, and allow sone flexibility for that
process to develop. But | just wanted to give you
a chance to explain a little further why you think
that should be uniformrather than allow there to
be a few different nodes by which an indicator
coul d be provi ded depending on the platform

MS. SCURATO So in our conmments we
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actually said we support paid political ad as the
I ndi cator. But there's been, | know, throughout
this hearing there's been variations of that. But
we think paid is a very inportant part of that.
And | think the reason that we want sonething that
Is clear, straightforward, and consistent is that
that helps informthe electorate, right? If we
have variations on the sanme thing, and you were
tal king earlier about the need of an individual to
understand can they click on this and what
information they wll get.

And | think having sonething, again,
that i s consistent across platforns, whatever that
I ndi cator may be, is very inportant to that
process.

COW SSI ONER PETERSEN: Okay. Do either
of you have anything to add either on the issue of
educating us on pronoted posts or pronotes tweets,
or on the issue of indicators and the uniformty,
or the need for sone flexibility in that real n?

MR. REIKER: | nean, | would just

reiterate that on the actual advertisenent itself
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we di sclaimon any advertisenent that we run on
the internet. |In sone potentially foreseeable

I nstance in which that wasn't possible on that ad,
maybe we'd rely on click-through which I think is
al so a decent disclainmer and speaks to the nobile
experience as well. But we disclaimon every ad
so this would be additional -- an additional

di scl ai mer for us.

And | would also -- | also would just
note that it's one thing to talk about | anguage
that's uniformacross all platforns. But to talk
about an actual in-pronpt or sonme other form of
like marking that is uniformacross all platforns

Is just not technol ogically feasible so.

MR. PETERSON:. [I'Il start with
comenti ng about the influencer disclainer. It's
not sonething that we've -- you know, that ['m

famliar wwth, but | would say that any tine there
Is a new ad format, any tinme we have a new way of
trying to communicate to voters, there is a very
ri gorous process at both of our commttees where

we go through our |egal departnent and they're
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maki ng sure that we are conplying with the FEC
rul es.

And that would be the case for this
I nfl uencer situation, too. Again, |'mnot sure
how t hat transaction works, but we would be going
t hrough a rigorous process to nake sure that we're
follow ng the rules.

COW SSI ONER PETERSEN:.  Ckay.

MR. PETERSON. Secondly, on the
I ndi cator, Ms. Scurato nentioned the nobile
device, and | think this indicator is certainly
sone -- like | think the way you're thinking about
It isit's a hover over, right, or sonething you
click on, but again, on a nobile device, that's
not the sanme user experience as on a conputer.
And we have people on smart TVs or Roku or Apple
TV who are trying -- who are seeing these ads and,
agai n, those are not situations where you can
necessarily hover over. |I'mnot sure if you're
famliar wwth the ways to access those types of
smart TV consoles or Apple TV, you know, it's |ike

a clicker. So you're not able to hover over that.
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So | guess the point I'd make is it
needs to be flexible for all these different types
of ways that people are accessing the internet.

COW SSI ONER PETERSEN: Okay. Thanks.
That's all | have for right now.

M5. SCURATO Can | address just one
thing real quick? You said it's not
technol ogically feasible to have sonething, and |
think that is sonething that the platforns are
nore equi pped to really under -- you know, to
really speak to at this point, because the way
that | understand it, especially when it conmes to
these platforns, and again, the |anguage that we
proposed about the disclainmer being intrinsic to
t he technol ogi cal platformwould not conpel these
conpanies to require that, but it would
I ncentivize themto create sone technol ogi cal
nmechani sns in order to accommbdate political ads.

CHAI RAMOVAN HUNTER:  Commi ssi oner
Wal t her, do you have any questions or --

COW SSI ONER WALTHER: Not at the

monent .
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CHAI RMOVAN HUNTER:  Ckay.

COW SSI ONER WALTHER: | got the
| npression though that the gentleman fromthe
party before indicated that there was
click-throughs that you've used.

CHAIl RMOVAN HUNTER: | think --

COW SSI ONER WVALTHER:  Am | m ssi ng
t hat ?

CHAl RAMOVAN HUNTER:  Sone of the -- the
gentl eman who was here fromthe RNC nenti oned t hat
he -- if he didn't put the full disclainer he
sonetinmes had the link to click through to the RNC
webpage; is that what you nean, Conm ssioner
Wal t her ?

COW SSI ONER WALTHER: Right. But then
fromthe conversation today | didn't get the
| npression that you were using them

MR. PETERSON. Ch, again, we're -- any
tinme we're using -- the point that | was trying to
make about the Apple TV not being able to hover
over, or the point I'mtrying to nake is that we

just need to be flexible in howthis is
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| npl ement ed because there's so nmany different
types of ways people are accessing the internet.
If it becones sonething that is limting our
ability to use the other types of adverti sing
platforns, then in ny mnd, you know, it's
limting our ability to get our nessage out.

COMM SSI ONER WALTHER:  What are sone of
t hose be now that you're referring to?

MR. PETERSON:. Well, so OIT, over the
top advertising is a new type of digital
advertising where there's ad inventory avail abl e
t hrough an Apple TV app, an Xbox app, a Roku app,
right? And this is -- these are ads that are --
could be playing on a TV. They could be playing
on a smaller screen. But these are the types of
t echnol ogi cal advances that, in ny mnd, requires
the disclainmer rule to be flexible for us to try
to conply as best as possible with the rules.

COW SSI ONER WVALTHER: So how woul d it
work? So that anybody that clicks on -- so you
have a handhel d and al ong cones a nessage. So

you're saying to click through with your conputer
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you can do that and automatically get to the, you
know, another page is that the idea? And it would
be just one page that says -- or first of all,
let's clarify. Do you do that at all? Because |
got the inpression that everything you did was --

MR, REIKER: Al nost every formof online
advertising is clickable through to sonme sort of
| andi ng page. That's the nature of online
advertising. It is to incentivize an interaction
with the viewer. But we disclaimon the
front-facing ad on any advertising that we run,
and on platforns where that needs to be truncated
in any way at all, we work with both the platform
and our | egal counsel to nake sure that it's stil
abundantly clear that we are the ones who are
speaki ng.

COW SSI ONER WVALTHER: Al right, so you
nodi fy the | anguage but you don't have a
click-through?

MR. REIKER: It would be both. It would
have -- anything we do has a disclainer, and nost

things we do are likely clickable through to a
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website that also has our full disclainmer and our
name on it. It's a belt and suspenders approach.

COW SSI ONER WALTHER:  So t hat woul d be
an add-on, but do you have anywhere you just have
an ad, and you have a little nessage or an icon or
sonet hing you click, and then you get the
I nformation about who paid for it?

MR. REIKER: Typically for us it would
click through to a | anding page, but so to a
st andal one webpage that has our disclainer on it,
In addition to whatever other information. But
the actual front-facing ad woul d have our
di scl ai rer, and then | believe what you're talking
about is clicking, like, clicking sone sort of
I con or in-pronpter and then having a pop-up that
says this ad was paid for by whoever.

Facebook and Google are both currently
wor ki ng through at a technol ogi cal |evel what they
want that to | ook like, but that's a thing that
the networks are already tackling right now.

COW SSI ONER WALTHER: Ckay. So if |

understand it then, in every case you've got, and
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when you see the nessage, you al so have the ful
text of the required | anguage or a nodification of
It, but you don't provide that sonmewhere el se?

MR REIKER W do both. If you -- it's
on the ad and then also if you clicked the ad then
It would be on that page, but we -- | cannot think
of atimeinny tine at the commttee that we have
ever run any online advertising that did not, on
its front-facing creative have a discl ai ner
| etting people know that we're the ones who are --

COW SSI ONER WALTHER: Wl I, we had a
di scussion with a gentleman --

CHAl RAMOMAN HUNTER:  But wait, Steve, |'m
sorry to interject. | think when he says
di scl ai mer he doesn't nean the full disclainer.

So | just want to -- that's what | think there's a
bit of a dis --

COW SSI ONER WVALTHER: That's okay. |I'm
good, thanks.

CHAl RWOVAN HUNTER:  No, no, no, go
ahead.

COMWM SSI ONER WALTHER:  No, | think |
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have enough i nfornmati on.

CHAl RAMOVAN HUNTER:  Steve, I'msorry. |
was just trying to --

COW SSI ONER WALTHER:  |' m good.

CHAl RAMOMAN HUNTER: Ckay. | was trying
to clarify when M., sorry, Reiker was sayi ng that
we disclaimon every ad, | just want to nmake sure
that you're not saying you put the full disclainer
on every ad. | think what you're saying is do you
to the extent you can, but if you can't fit the
full disclainmer, you mght have a shortened
version of it, and but | think you said you al ways
link to your honepage?

MR. REIKER: That's correct, and as far
as the linking, | was just saying that's the
nature of online ads. Like, the networks
I ncentivize you to have an ad pull through to a
page because it's an interactive experience. So
that's -- yes, that is a thing we do to disclaim
but it's also just a thing we do because it's an
online advertising best practice if we're going to

serve an ad, it should be clickable and drive to a
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website where you can take further action to
engage in the political process.

CHAIl RMOVAN HUNTER: Do you have sone
I nstances where you have just your website, you
click on the website and get to -- and obviously,
your website would probably have NRSC in it. But
do you ever have that |ink where you can get to
your honepage?

MR. REIKER: | cannot think of an
exanple of the top of mnd where we don't have
addi tional disclai nmer |anguage.

CHAIl RAMOMAN HUNTER:  Ckay.

MR. REIKER: Like, | can't think of an
exanpl e where we just have our website, so.

CHAl RMOVAN HUNTER: Ckay. Madam Vi ce
Chair?

VI CE CHAI R VEEI NTRAUB: Thank you, Madam
Chair. So in the ads that you are currently
runni ng, when sonmeone views them on nobile
devi ces, do you have ads where you can see the
full disclainmer on the nobile device?

MR. REIKER  Yes, we do.
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VI CE CHAI R VEI NTRAUB: Ckay. So that's
good. So that plainly neans that it is possible
to do that because you're doing it.

MR REIKER Wth respect, it's so
specific to the actual advertising experience
Itself, so not every nobile ad is the sane. So
j ust because there are sone nobile ads that are
si zed | arge enough that you could | egibly and
without interfering wwth the ad experience serve a
full disclainmer does not nean that sonething
that's 120 pi xels by 120 pixels and is a banner ad
at the top is the sanme view ng experience.

That being said, we still work with the
net wor ks and our | egal counsel on those ads to
make sure that there is still a disclainmer, and
again, it would al nost always -- | cannot think of
an instance in which it wouldn't also click
through to a website wwth our full disclainer.

VI CE CHAI R WEI NTRAUB: Okay. So just
want to make sure |'ve got this right. So on the
ads that you're currently running, when people

| ook at themon their nobile phones, sone of them
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they get a full disclainmer when they're | ooking at
it. Sone of themyou -- there's sone information
and you click through to the full disclainmer on a
| andi ng page. |s that an accurate depiction?

MR. REIKER: Yes, | believe so.

VI CE CHAI R WEI NTRAUB: Good. | want to
make sure | got ny facts straight. And | should
have said at the begi nning, thank you again, all
of you, for comng. W really appreciate your
techni cal expertise. And, M. Scurato, |
particul arly appreci ate your being here because
you are providing a perspective that none of the
ot her witnesses are providing, and one that |
think is really inportant for us to be cogni zant
of how what we're doing affects voters at |arge,
but also voters in different popul ations.

And your witten comment was really very
hel pful to ne in trying to sort through sone of
t hose issues. How inportant -- now you've
I ndi cated a preference for alternative A and
you' ve said that you think the full disclainer

should be there unless it's really inpossible to
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have it on the face of the ad. How inportant do
you think it is, particularly for the people who
are going to be viewing the ad on a nobil e device,
and let ne just say that | do al nbst everything on
nmy nobil e devi ce.

| have | aptops but | don't know, | just
al ways end up | ooking at things on ny phone. How
I nportant do you think it is to have the full
disclaimer with all the I egal requirenents versus
having paid for by with the nane of the sponsor
and then a click-through or sone other way of
getting to the full legal |anguage?

M5. SCURATO So | think that depends,
again, on the nmedium even on the cell phone, right?
Because there are different platforns, different
apps, and you view themvery differently. Sone
peopl e even have bi gger i Phones or bigger
smart phones and smal |l er ones, right?

VI CE CHAI R WEI NTRAUB: Yep. Go for one
of the small er ones.

M5. SCURATO So |I think again it really

just depends on that, and I think we would | ean on
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having the full disclosure whenever possible
unl ess, again, it's just that nedi um does not
provi de enough space or enough characters for that
di scl osure.

So that's why we really think that's the
nost inportant thing to have the inforned
el ectorate, and especially when you're talking
about, and I know this was brought up, | believe
It was yesterday, about having ads travel across
the internet ecosystem And when you have ads
travel across the internet, having the disclosure
on its face is very inportant versus that
click-through feature or that adapted discl osure.

VI CE CHAI R VEEI NTRAUB: And when you talk
about the pronoted, capturing the ads where the
paynent is for pronoting it, | nmean right now when
| ook at ads, | will sonetines see in ny Twitter
feed, for exanple, the word pronoted is up there
in the corner of the ad. Are you thinking about
sonething like that or are you thinking about
pronoted by X person, or paid pronoted by -- what

-- can you spell out exactly how you envision this
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woul d | ook?

M5. SCURATO So this would be, again,
for paynents that are not nade directly to the
platforns. |It's paynents that are nade to
I ndividuals to pronote that particul ar content.
So | believe the disclosure would have to say paid
for by very simlar to what you woul d have on any
ot her political ad online.

VICE CHAIR VEI NTRAUB: | think | must be
getting tired. | think I'mrunning out of
guestions, although, well, et nme ask this
guesti on.

CHAIl RMOVAN HUNTER: | was going to say
that's hard to believe.

VICE CHAIR VEI NTRAUB: | know it is
hard, okay, one nore. |'ll ask the sanme question
that | ask everybody, because | do think this is
really one of the key questions that we're going
to have to cone up with sone answer for. And
because many of our witnesses, | don't want to
categorize, | think nost, but certainly many of

our w tnesses have expressed a preference |ike M.
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Scurato for having the full disclainer

i nformation. But nost of them have al so

acknowl edged that there would be sone
circunstances in which that m ght not be possible,
and at that point, we would have to have sone kind
of an adapted disclainmer in order to get the
information to the voters.

So one of the key questions that we have
been trying to grapple with over the |last couple
of days is what's the trigger point? At what
point do we say okay, that's, you know, |'m-- if
|"'m |l ooking at the ad on ny screen and the entire
screen is now filled up with disclainer, is that
too nuch? |s that the point where you have to
say, well, an adapted disclainer would have worked
better in that circunstance, but at what point do
we nove to the adapted disclainer and nove off of
the full disclainer? Wat do you think the
optimal rule for that woul d be?

M5. SCURATO Again, | think it depends
on the platform And that's why we wanted to

I nclude that |anguage that it has to be intrinsic
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1 to the technological nediumthat is being used.

2 But | do want to enphasis that | believe a

3 percentage trigger is not the right solution only

4  pecause | think it would lead to sone absurd

5 results when we tal k about a candidate's nane, for
6 exanple.

7 Like if I use ny full legal nanme Carnen

8 Elisa DeStefano Scurato, maybe that allows ne to

9 have --

10 VI CE CHAI R VEEI NTRAUB: That's a great
11 nane.

12 M5. SCURATO -- right, an adapted

13 disclosure. But John Doe, as in your exanples, he
14 would not, right? And so | think we have to

15 consider that. And also just even changes in

16 | anguage.

17 | think the exanple that we use in our
18 comments if you said paid by Col or of Change that
19  may not require an adapted disclosure, but if we
20 said paid for by Col or of Change, depending on the
21 mediumthat may trigger that. So | think we just

22 really have to consider where are these ads being
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pl aced and then go backwards fromthere. And that
allows, | think, for that flexibility and when
we're tal ki ng about the advances in technol ogy
that we'll see in the future.

VI CE CHAI R VEI NTRAUB: And | think
that's that concern that, you know, sone people
t hat m schi evous actors mght conme up with a | ong
name of their commttee just so they would avoid
ever having to do the full disclainmer or they
m ght choose | arger typeface in order to fill up
nore than ten percent. | think the difficulties
usi ng a percent age- based cal cul ati on and the
problens with, well, you know, why you have one
answer for 9 percent, and a different for 11
percent, even if you could, you know, figure it --

parse it all out that way have been pointed out.

But again, we -- if we're not going to
use a percentage base, then what's -- what are we
going to use? | think there needs -- | think we

need sone kind of a metric for that, but | would
be open to any suggesti ons.

MR. PETERSON: | would just add that we
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don't think there's a problem W are --

VI CE CHAI R VEEI NTRAUB:  Good.

MR. PETERSON: -- putting disclainmers on
everything that we put out on the internet for a
fee, and any -- the burdens of any new requirenent
are going to be -- are going to fall on those of
us that are already followng the rules. And the
bad actors, if they're out there, they're still
not following the rules. So we're the ones that
are going to be affected by this, and we're the
ones that are already followng the rules, and we
do not believe there is a problem

CHAl RAMOMAN HUNTER:  And that leads to
sonething that | wanted to ask. Thank you for
saying -- for remnding us that there are current
rules right now A lot of people seemto think
that there aren't, and I think that's sonething
that Ms. Scurato said at your opening statenent.
| think you said that there aren't rules now on
the internet, correct nme if |I'mwong, but | got
that inpression fromwhat you said and --

MS. SCURATO So that's not what |
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nmeant. | neant that they don't cover all forns of

ads across the internet ecosystem

CHAl RAOVAN HUNTER:  Well, | think they
do. | think we have a disclainmer requirenent for
all internet ads, and that's in our regul ati ons.

W had a recent AOthat reiterated that. W do

have an AO that was pronul gated a few years ago,
the Google AO, which provides for an ability to

use a link, and we've tal ked about that a couple
of different tines today.

So | don't think that our rules, current
rul es, have anything to do with which platform
you're using. And your suggestion that it depends
on which platformw th respect to what discl ai ner
and what standard we use, a |l ot of other
comenters and panels -- panelists have said
that's not workable for them because they often
create an ad and they don't create it for a
specific platform They create sonething that
they then want to place in a lot of different
areas. And so the notion that they're going to

have to create sonething and, you know, run
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t hrough the traps of, you know, ten different
platforns' rules, or our rules for ten different
platfornms just isn't workable for them

So | just want to |et you know t hat
that's sonething that we heard. But there are
rules and it's good to know that you guys are
followng them One of the other things | wanted
to -- do you want to comment on that?

VI CE CHAI R VEEI NTRAUB: But | can wait.

CHAl RAMOVAN HUNTER:  Go ahead.

VI CE CHAI R VEI NTRAUB: Thank you. |
think that perhaps -- I'mglad we all agree there
are rules. So that's good. That are currently in
effect. | think perhaps what sone of the
W t nesses have highlighted is that there may not
be perfect conpliance with the rules right now.

The RNC, I'msure, is conplying with
rules and putting disclainers on everything. But
there may be other groups out there that are not
conplying. And the -- you know, you nentioned the
Googl e AO The Google AOis, of course, one where

we agreed that what was happeni ng under the
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specific circunstances using the specific ad
platformthat Google was -- | think it was ad
words that Google was using subject to the
technological |[imtations and abilities of that
tech platformat the tine, what they were doing
was okay. That's really what that AO said.

It didn't say and everybody under all
ci rcunst ances can always use a click-through as a
substitute for putting disclainer onit. It just
-- It doesn't say that.

CHAI RWOVAN HUNTER: |''msorry, it
doesn't say what was all that?

VI CE CHAI R VEEI NTRAUB: It does not say
t hat everybody under all circunstances --

CHAIl RMOVAN HUNTER:  Ch, no.

VI CE CHAI R VIEEI NTRAUB: -- can use a
click-through in order to avoid putting a full
di sclainer on it. So you know, so that's good
t hat we have agreenent on that, but | think it's
nore of a conpliance problemthan a requirenent
problemwhich is -- which | want to give you an

opportunity because | can see you want to say
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sonet hing about that. But | also want to, at sone
point, ask the witnesses if they have suggestions
for us as to how we could pronote better
conpl i ance, and pronote better understandi ng that
really these are the rules and everybody has to
conply with them

CHAIl RAMOMAN HUNTER: Wl |, I'm glad you
brought up the conpliance issue because that's
sonet hi ng a nunber of people on the panels
yest erday, Paul Ryan, Brendan Fi scher, and
Prof essor Kimall tal ked about that. And | asked
Prof essor Kim several questions about this because
the first panelists referred to her work, and then
we had an opportunity to talk to her directly.
And | asked her to supplenent the record because |
haven't seen yet any ads.

Maybe she has them appended to her study
and | wasn't able to pull them that show that a
political, you know, sonebody who's governed by
our rules of paying for a political ad wth
express advocacy didn't include a disclainer. And

|'"msure there are people. And | told you | ast
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season that there's a guy right down ny street who
has a big billboard at his diner. And he said
Vote for Hillary Cdinton with no disclainmer on his
bi | | boar d.

So I'msure we could find yard signs,
bill boards, all kinds of exanples of people who
aren't conplying wth our disclainmer rules. That
woul dn't surprise nme, but | think the nunber of
peopl e who are doing that is incredibly small, and
| think the notion that we're building up this
prem se that here's all these people who aren't
conplying with our rules, and therefore we have to
change everything, really is not on firm
foundation. And that's sonething that | was
trying to tease out wth the wtnesses yesterday.

And when | asked one of them what
specific -- which ad specifically can you show ne,
he wasn't able to offer a specific exanple. He
said speak to Professor Kim And so she,
hopefully, will supplenent the record with the
ki nds of ads you're tal king about. But | think,

again, the notion that, A there are no rules
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whi ch we've just dispelled there are rules, and,
B, the notion that there's all of these peopl e out
there who are taking advantage of it just, again,
Is on faulty foundation. And that also the issue
we tal ked about briefly yesterday, the notion that
t he Russians are taking advantage of all of this.

Ms. Scurato, did | say it right,
referenced the "USA Today" article on page 10 of
her coments that the Russian-based internet
research agency pl aced 3,500 Facebook ads. And
that's based on information that was rel eased by
the House intelligence commttee. But what's not
I ncluded in your coments is that "USA Today" took
a |l ook at those 3,500 ads and only 100 of them
was it 100 or -- yeah, | think it was 100 of them
referenced either federal candi date.

And of those 100, |I'm not even sure, |
haven't | ooked at them nyself, but |'d be
surprised if it's -- if all 100 of them contai ned
express advocacy. M guess is that nost of them
did not. So you're tal king about a very snal

nunber of ads, and | think a letter we recei ved
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from Senat or Kl obuchar yesterday references that
t he Russians paid $100, 000 for ads placed on the
internet. And again, | don't know how many of

t hose cont ai ned express advocacy.

But we're tal ki ng about how nuch did the
party commttees spend in the last cycle? | nean,
$100, 000 is a miniscule anount of ads.

MR. REIKER: As a conpetitive U S.
Senate race in a state of 1.3 mllion people, |
spent $2.3 mllion in online advertising so.

CHAIl RMOVAN HUNTER: Can you say t hat
agai n, pl ease?

MR REIKER: As a conpetitive U S.
Senate race in a state of 1.3 mllion people, |
spent $2.3 mllion in online advertising, so | --

CHAl RAMOVAN HUNTER:  Just in online?

MR REIKER: Yeah. So | can't speak to

CHAl RAMOVAN HUNTER:  That's in one United
States Senate race you spent --

MR. RElI KER:  Yes.

CHAl RMOVAN HUNTER:  -- 2.3 mllion and a
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United States Senator is witing us about Russians
spendi ng $100, 000 on online ads. | don't have a
cal culator but that's an incredibly small

per cent age.

VI CE CHAIR VEEI NTRAUB: | think we al so
have information that the Russians were spendi ng
mllions of dollars on trying to influence the
el ection.

CHAIl RAMOMAN HUNTER:  On things that --
but on the issue ads that we have no jurisdiction
over.

VI CE CHAI R VEEI NTRAUB: Well, 1 think
that's sonewhat debat abl e over whet her we have
jurisdiction over ads that are placed for the
pur pose of influencing an election by a foreign
governnment. But that is not --

CHAl RAMOMAN HUNTER:  What we're tal ki ng
about here.

VICE CHAIR VEINTRAUB: -- that is
definitely not what is within the jurisdiction of
this rulemaking which is -- was fromthe start

crafted to be very narrow and | was thankful to be
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able to get anything to this point in the process.
So that was the tradeoff that we're doing
sonething that's very narrow

But | think what happened in the | ast
coupl e of years is because of the publicity over
this, people becane very sensitized to the notion
that they are not necessarily know ng where the
Information is comng fromthat they're seeing
online. | think it is not an accident that the
first couple of tinmes we put the notion of fixing
our internet disclainmer regulations out for public
comment, we got six coments, and seven conments.

And when we did it last year, we got
150, 000 comments. | nean, people are just nore
concerned now about where the information is
comng fromthat they're seeing, and they want to
make sure that, to the best of our ability, we are
providing that -- requiring that information. So
| think that is part of the concern that is
underlying this, and --

CHAIl RMOMAN HUNTER: | agree with you

that there is additional concern. However, |
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think part of that is because people, you know,
and | think the press plays a role in this.

People are putting out information that's just not
true. W do have rules on internet adverti sing.
And a |l ot -- nost people are conplying. So |
think if, again, if you cone -- if you start out
with the wong foundation, you could understand
why peopl e are concer ned.

VI CE CHAI R VEEI NTRAUB: Wl 1, |'m not
sure about the wong information part, but I wll
go back to ny question to the panel which is how
can, you know, if you have any suggestions for us
as to how we could not only better informthe
public about where their -- the information is
comng fromthat they are seeing on their phones,
and on their tablets and | aptops, but also how do
we better informthe folks that are placing the
ads about the requirenents and maki ng sure that,
you know, as we all agree here, so that's great.
Peopl e say we never agree at the FEC. W all
agree there are currently rules that require

di scl ai mrers on digital ads.
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So that's great. How do we get that --
Is there -- do you have suggestions for how we
could better get that nessage out and nake sure
peopl e understand those rul es? Because
particularly for people |ike you at the RNC, |
woul d t hink, you know, you are conplying with the
rules. You know what the rules are, and you're
conmplying with them | would think you would want
everybody el se to be conplying with them so t hat
you are not at sone kind of conpetitive
di sadvant age.

MR REIKER. | just want to clarify
because it's happened a couple of tines, neither
of us work for the RNC.

CHAI RMOVAN HUNTER:  Yeah.

VICE CHAIR VEINTRAUB: Oh, |'msorry.
| " m sorry.

MR. REIKER: But you're right, like, for
both of our conmttees we can say we are doing
everything we can -- not doing everything we can.
We di sclaimon every online ad that we run.

| would | ook at what the networks are
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doi ng, particularly Facebook and Google. | nean,
they're both -- Facebook has already rolled out
its reporting tool which will no doubt go through
a variety of changes. Google is in the process of
rolling out theirs which will no doubt go through
a variety of changes, which | think inplicates the
need for flexibility in whatever rule is set here.

But the networks are already taking the
| ead on this and | think right now today you can
go to a |link on Facebook and | ook up any actor who
I's governed in the political sphere, and who is
neeting disclosure -- not even neeting the FEC s
di scl ai ner requirenents, but who just lists their
own nane on their Facebook page, and you can find
what ever ads they are currently running paid.

So the networks are tackling this
problem They are no doubt going to inpose their
own requirenents regardl ess of what this panel
does, and we would urge flexibility for that
reason anong ot hers.

M5. SCURATO So one of the things |

wanted to go back to is what we support is having
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that full disclosure. And that would alleviate
sone of the concerns that you raise about having a
di fferent ad depending on the platform By far
that is our approach is that we do believe that
the full disclosure should be on the face of the
ad.

Again, if it travels across the internet
ecosystem which ads tend to do, that woul d
al l eviate any of the concerns of the adapted
di scl osure being also intrinsic to that nedi um
And al so just the fact that we do think that it
shoul d be -- when you do have that adapted
di sclosure it should be clear. It should be
straightforward. And it should really trigger for
I ndi vidual s the inportance of that adapted
di scl osure that you will get further information
about who paid for this ad and why you are seeing
it.

So one of the things that was nentioned
yesterday was from CDT. That they support studies
t hat maybe that's where we need to go in terns of

t he adapted di sclosures, like what is that right
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synbol, what is that right thing that we need to
put -- enbed in these ads that need the adapted
di sclosure. That is sonething that we do agree
with and maybe that is where we need to go to get
to the right solution.

VICE CHAIR VWEI NTRAUB: | also think it's
worth pointing out that one of the things that
bot h proposal s had suggested was sone nodification
of the language in the public comunication
definition which right now only address web --
pai d advertising on websites. So arguably,
sonebody coul d nake the argunent that it doesn't
apply if it doesn't show up on a website but only
shows up on an app or on sone other -- in sone
other digital format. So | think that actually
woul d be a hel pful inprovenent to the rule.

CHAl RAMOMVAN HUNTER:  COkay. Any ot her
guestions for the panel, Conm ssioner \Walther?

COW SSI ONER WALTHER: | ' m doi ng good.

CHAIl RAMOMAN HUNTER:  You' re doi ng good?
Comm ssi oner Petersen? | think that brings us to

the end of our hearing. Thank you very nuch.
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That was very hel pful information and
conversati on.

Thank you to all of the FEC staff who
have hel ped us throughout this hearing, the Ofice
of General Counsel, Lisa Stevenson, Erin Chl opak,
Jessica Selinkoff, Neven Stipanovic. Thank you
particularly to the four of you. You' ve done a
| ot of work and it'll be fun working wth you over
t he next few weeks and nonths to hopefully cone up
wth a final rule,.

Thank you to those of you who hel ped
bring people up fromthe | obby and greeted them
with warm faces. Thank you to Laura Sinram who
hel ped up facilitate the whol e neeting, and thank
you to our I|IT division who have been here both all
day yesterday and all day today, and there's other
fromyour division l[istening. M. Pal ner
recommended havi ng you guys avail abl e because a
| ot of this technical stuff that were -- we may be
alittle bit harder for us to grapple with, these
guys know what they're doing, and they can help

confer with us afterward on how to craft sone of
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this stuff.

VI CE CHAI R VEEI NTRAUB: And Ji m Jones who

has - -

CHAIl RAMOVAN HUNTER:  And Ji m Jones. |
was j ust --

VI CE CHAI R WEI NTRAUB: -- kept this up
on YouTube and people can -- who want to, you

know, sort of chew through this sone nore can go
to YouTube and go to our website and find a |ink
to that to listen to the whole thing all over
again.

CHAl RAMOMAN HUNTER:  That's right.

VI CE CHAI R VEEI NTRAUB: And al so believe
it or not, there were leftovers fromlunch
yesterday. So | want to invite everyone in the
room and anybody in the building until the
sandwi ches run out to join us in the conference
room next door.

M5. CHLOPAK: And did you want to
reiterate that the record' s going to remain open?

CHAl RAMOMAN HUNTER: Ch, yes, thank you

very nmuch. For -- do we have -- should we say a
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specific amount of tinme? The records are going to
remai n open if anybody wants to suppl enent the
record for --

M5. CHLOPAK: From w t nesses.

CHAl RMOVAN HUNTER:  -- from wi t nesses
only? Fromw tnesses for the next two weeks.
Does that sound good? Three weeks? Two or three
weeks.

VI CE CHAI R VEEI NTRAUB: Al t hough i f
anybody who is not a witness wants to wei gh in,
feel free to send it. It'll be an ex parte
contact. We'll read it.

CHAl RMOMAN HUNTER:  And also to the --
to our offices, all four of our offices who have
hel ped t hroughout this process, and | think in
particular to Any Rothstein and Tom Moore who have
sort of been the | eaders on our side.

VI CE CHAI R VEEI NTRAUB: Ditto.

CHAIl RAMOMAN HUNTER: On this, but that
doesn't nean that all EAs haven't been fabul ous
and we appreciate all of their hard work. So

thank you to all of you, appreciate it.
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bang the gavel and adjourn the neeting?

3 CHAl RWMOVAN HUNTER: OCh, sure, let ne
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bang the gavel. There we go.
5 (Wher eupon, at 12:03 p.m, the

6 HEARI NG was adj our ned.)
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CERTI FI CATE OF NOTARY PUBLI C

|, Carleton J. Anderson, |Il do hereby
certify that the forgoing electronic file when
originally transmtted was reduced to text at ny
direction; that said transcript is a true record
of the proceedings therein referenced; that | am
nei t her counsel for, related to, nor enployed by
any of the parties to the action in which these
proceedi ngs were taken; and, furthernore, that |
amneither a relative or enpl oyee of any attorney
or counsel enployed by the parties hereto, nor
financially or otherwise interested in the outcone
of this action.

/s/Carleton J. Anderson, ||
Notary Public in and for the Commobnweal t h of
Virginia
Commi ssi on No. 351998
Expi res: Novenber 30, 2020
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