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607 fourteenth street N.W.
Washington, O.C. 20005-1611
PHON; 201.638.6600
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Lawrence Norton, Esq.

www.pefkinscoiexom

Office of General Counsel
Federal Election Commission
999 E Street, N.W.
Washington DC 20463
Re:

Petition for Rulemaking Pursuant 11 C.F.R. § 200.2

Dear Mr. Norton:
The undersigned is filing this Petition for a Rulemaking, seeking Commission
amendment of 11 C.F.R. § 100.29 ofits regulations ("Electioneering
Communication"), to provide a separate exception for the promotion of political
documentary films that may otherwise meet the requirements ofan "electioneering
communication" within the meaning of the Act.
Background
There has developed substantial uncertainty about the application ofthe Act's
electioneering communication prohibition to the promotion of "political"
documentaiy films. This uncertainty has taken on broad significance, with adverse
impact on political debate and expression, as the country wimesscs "an explosion of
political documentaries." "Summer documentaries join in political debate," The Daily
Advertiser (June 25, 2004).>
News organizations have reported that "[F]ilm historians can't recall an election year
with such intense cinematic activism," Lynn Smith, "Documentaries: Cinema
Activism Hits Fever Pitch," Los Angeles Times (July 2, 2004). With "thousands of
cinemas across the United States... showing a nuij ber of high-voltage political
movies"—and still more pending distribution—Americans "are discussing these

' Of course, as noted infra, the resolution ofthis question by amendment to the Commission's
regulations should and likely would extend comparable protections to the promotion in the ordinary
course of books, plays and other forms of political expression that may involve references to Federal
candidates.
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movies and their possible impact on public opinion about the war and the outcome of
November's elections." Haider Rizvi, "Documentaries Become Election Year
Weapons," Inter Press Service (July 6, 2004). It now "seems that film, video and
digital media have become the 21*' century version ofthe pamphlets, broadsides and
theses" that spread political information and controversial views in earlier eras. Ann
Homaday, "The Modem silver screen: Politics invade the 'plexes," Contra Costa
Times, June 30, 2004.
The Regulatory Issue
The "electioneering communication" prohibition appliijs broadly to any "broadcast,
cable, or satellite communication" that
a) "refers to a clearly identified candidate for Federal office;
bj Is made within sixty (60) days ofa general election, or thirty (30) days ofa
primary; and
c) when referring to an office other than President or Vice President, is
targeted to the relevant electorate. This "targeting" requirement does not
apply to communications referring to the President and Vice President,
since the entire electorate is the relevant one.
2 U.S.C. § 434(f)(3)(A)(i). Any communication meeting these requirements
constitutes an electioneering communication, and if paid directly or indirectiy by a
corporation or labor organiziation, is prohibited. 2 U.S.C. § 44Ib(b)(2).
Electioneering communications paid by entities other than corporations or unions,
using only individual fiinds, are subject to other requirements, including special
reporting requirements. 2 U.S.C. § 434(f).
The statute contains certam exceptions, none of which apply, or have been held to
apply, to the promotion of political documentaries by corporations and other entities
established and operating for such puiposes in the ordinary course of their businesses.
2 U.S.C § 434(f)(3)(b)(i)-(iv). The statute does provide for Commission authority to
promulgate by mle additional exceptions, 2 U.S.C. § 434(f)(3)(b)(iv), but the
exceptions found in Commission regulations do not apply, or have not been held to
apply, to the promotion of political documentaries.
Thus, in Advisory Opinion 2004-15, the Commission recentiy held that the
"electioneering communication" provision would prohibit a corporation, exempt from
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tax under section 501(c)(4) ofthe Intemal Revenue Code, from financing
advertisements for a docimientary that included references to President Bush. In so
holding, the Commission found that none ofthe exemptions in current mles applied to
protect this advertising, while also noting that it had not been called upon to address
directiy the application ofthe exemption for a "news stoiy, commentary, or editorial
distributed through the facilities ofany broadcasting stations...." 2 U.S.C.
§ 434(0(3)(B)(i); 11 C.F.R. § 100.29 (c)(2). Moreover, in the course ofits
consideration of proposed regulations implementing the Bipartisan Campaign Refonn
Act of 2002, the Commission considered an exemption for a communication that
promotes a book, movie, play, magazine, television program, or radio program,
provided that the communication is within the ordinary course of business of
the person that pays for such communications.2
See Agenda Document No. 02-68-E (September 26, 2002) at 4. The Commission
declined to adopt this exception by a vote of 3-3. Agenda Document No. 02-71
(October 10, 2002) (Minutes of tiie Open Meeting of September 26, 2002).
Required Resolution ofthe Issue: An Exception by Amendment to II C.F.R § 100.29.
Since the Commission's consideration ofthis issue in late 2002, it has become clear
that, unless subject to an additional exception, the electioneering communication
provisions may place into legal question the funds spent by corporations—and even
the unreported spending of other entities—to promote political documentaries in the
ordinary course of their businesses. One such film is aheady the subject ofa
complaint filed with the Commission. See Jessica E. Vascellaro, "Movie Tests
Campaign Rule: 'Fahrenheit 911' Might Run Afoul of Law, Group Says," The Boston
Globe (June 27, 2004).
These legal questions are precisely the kind that Congress did not anticipate and that
the Commission is authorized to settle decisively by promulgation ofan exception to
the general mle. Legal sanctions she ild not loom over, much less be piu-sued against,
the promotion of political documentary films—however confroversial or, even to

^ The proposed exception would also not apply where the advertisement referred to a federal
candidate and "promoted, supported, attacked or opposed" that candidate within the meaning ofthe
definition of "Federal election activity" under 2 U.S.C. § 43 l(20(A)(iii).
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some, distasteful, thesefilmsmay be.^ There is no justification for the application of
the law in these cases, nor any indication that Congress intended such an astonishing
and disturbing result. Any attempt to invoke the "electioneering communication"
prohibitions against the promotion ofthese films, failing to advance legitimate
purposes of the Act, offends also core constitutional guarantees and values.
Conclusion
For these reasons, the undersigned, acting on his behalf and not on behalf of any
client or other interested person, respectfully requests that the Commission institute an
immediate rulemaking to provide an appropriate exception under 11 C.F.R. § 100.29,
protecting the exhibition and promotion of documentary films.
The Commission is urged to act now, with dispatch, to assure the unfettered
promotion of politicalfilmmakingin this election year. To this end, the Commission
may proceed with the consideration and promulgation ofa temporary mle, without
regard to notice and comment procedures and advance publication, pursuant to the
"good cause" exemptions ofthe Adminisfrative Procedure Act, 5 U.S.C. §§ 553(b)(B)
and 553(d)(3). This approach would not, of course, preclude the concurrent
institution of a mlemaking conducted with all applicable procedures.
Very tmly yours,

ilL[C.___
Robert F. Bauer

' The same protections by rule should be provided for the promotion, in the ordinary course, of
books, plays and others forms of political expression. While this Petition requests particular attention
to the issues currently presented by the promotion of political documentaries, the policy, legal and
constitutional considerations apply with equal force to the treatment of other political expression and
its public promotion.
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