
Please accept the attached Public Comment on behalf of the Coolidge-Reagan Foundation (?CRF?) and Conservative 
Action Fund (?CAF?) concerning the Federal Election Commission?s (?FEC?) Advance Notice of Public Rulemaking 
(?ANPRM?) entitled Aggregate Biennial Contribution Limits, Reg. #2014-01, 79 FED. REG. 62,361 (Oct. 17, 2004) 
Shaun McCutcheon, Chairman of CRF, and Dan Backer, Treasurer of CAF, respectfully requests to testify orally on 
behalf of their respective organizations during the February 11, 2015, hearing on this ANPRM.

Comments provided by :
Backer, Dan
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999 E Street, N.W. 
Washington, DC 20463 
 
 RE: Aggregate Biennial Contribution Limits,  

Reg. #2014-01, 79 FED. REG. 62,361 (Oct. 17, 2004) 
 
Dear Ms. Rothstein:  
 
 Please accept these comments on behalf of the Coolidge-Reagan Foundation (“CRF”) and 
Conservative Action Fund (“CAF”) concerning the Federal Election Commission’s (“FEC”) 
Advance Notice of Public Rulemaking (“ANPRM”) entitled Aggregate Biennial Contribution 
Limits, Reg. #2014-01, 79 FED. REG. 62,361 (Oct. 17, 2004) (hereafter, “Proposed Rules”).  CRF 
and CAF applaud the FEC’s belated decision to repeal 11 C.F.R. § 110.5, which the Supreme 
Court’s ruling in McCutcheon v. FEC, 134 S. Ct. 1434 (2014), rendered unenforceable, as well as 
its technical and conforming amendments to 11 C.F.R. §§ 110.1(c)(3), 110.14(d)(1).  See FEC, 
Aggregate Biennial Contribution Limits, 79 FED. REG. 62,335 (Oct. 17, 2014).  The Proposed 
Rules, however, are not required by McCutcheon’s reasoning, and impose far greater burdens than 
necessary on constitutionally protected rights.   
 

Indeed, most of these rules stem from the FEC’s hypothetical, unsubstantiated concern that 
it is theoretically possible for contributors to conspire with candidates, PACs, and/or party 
committees to engage in complex machinations to circumvent base contribution limits, rather than 
legally making unlimited independent expenditures in support of candidates or parties, or legally 
contributing unlimited amounts of money to “independent expenditure”-only committees 
(“SuperPACs”) or hybrid PACs that support those candidates or parties.  Cf. McCutcheon, 134 
S. Ct. at 1454.  The Supreme Court repeatedly has held, however, that the Government may not 
seek to limit political contributions based on “mere conjecture,” Nixon v. Shrink Missouri Gov’t 
PAC, 528 U.S. 377, 392 (2000), “hypothetical possibilit[ies],” FEC v. Nat’l Conservative Political 
Action Comm. (“NCPAC”), 470 U.S. 480, 498 (1985), or the fact that the FEC can merely 
“‘imagine’ [a particular] chain of events,” McCutcheon, 134 S. Ct. at 1455.  Rather, the 
Government must demonstrate that such restrictions prevent actual or apparent quid pro quo 
corruption.   And the Court has already concluded that it is “hard to believe that a rational actor 
would engage in [the types of] machinations” motivating most of the FEC’s proposals here.  
McCutcheon, 134 S. Ct. at 1454.  Thus, the FEC lacks an adequate factual basis for increasing the 
burdens on the constitutional rights of contributors, candidates, and political parties by further 
tightening its already voluminous restrictions.   

 
 Additionally, the Supreme Court noted in McCutcheon that there are “multiple avenues 
available to Congress that would serve the Government’s interest in preventing circumvention 
while avoiding ‘unnecessary abridgement’ of First Amendment rights.”  McCutcheon, 134 S. Ct. 
at 1458 (quoting Buckley v. Valeo, 424 U.S. 1, 25 (1976)).  The Court recognized that current law 



does not authorize the less-restrictive alternatives to aggregate limits it mentioned in its opinion, 
and was raising the possibility of statutory amendments.  In the absence of such amendments, 
however, the FEC lacks authority to implement most of the modifications the ANPRM outlines.  
And, as discussed below, many of its proposals would likely violate the First Amendment.   
 
 Although this Comment is submitted solely on behalf of CAF and CRF, more than 16,000 
US citizens have signed an online petition agreeing that the FEC should refrain from 
unprecedented regulation of online speech.  A copy of the petition and its electronic signatures is 
attached as Exhibit A for the FEC’s reference, but the signatories should not be considered 
“commenters” or “joint commenters” for purposes of the FEC’s comment submission 
requirements.  See 79 FED. REG. 62,361. 
 
 The FEC’s proposed rules, policy modifications, and new interpretations touch on four 
main areas:  earmarking, affiliation, joint fundraising, and disclosure.  This response will address 
each of these areas in turn.  
 
I. Earmarking Contributions 
 
 First, the FEC contends that it presently considers a contribution to be earmarked only 
when there is “clear documented evidence of acts by donors that resulted in their funds being used” 
as contributions.  79 FED. REG. 62,362.1  The FEC is considering expanding its enforcement efforts 
to more directly target “implicit” agreements based on the fact that contributors are likely to take 
into account the candidates a PAC supports when deciding whether to contribute to it.  Id.     
  
 The Federal Election Campaign Act’s (“FECA”) considers a contribution to be 
“earmarked” if it is “directed through an intermediary or conduit” to a “particular candidate,” or 
‘otherwise made “indirectly, on behalf of a particular candidate.”  52 U.S.C. § 30116(a)(8).2  The 
House Committee Report accompanying this provision explains that this earmarking provision 
applies only when a person makes a contribution to a recipient, and continues to “exercise[] any 
direct or indirect control” over that recipient’s use of those funds, such as by inducing the recipient 
to make a contribution to a particular candidate or party committee.  H.R. Rep. No. 93-1239, 93d 
Cong., 2d Sess. 16 (1974).   
  
 Consistent with the House’s explanation of this provision, the Supreme Court consistently 
has interpreted the earmarking provision as applying only where a contributor takes affirmative 
steps to direct or control the ultimate manner in which the recipient spends the funds.  In 
McCutcheon itself, the Court explained: 
 

1 Although the FEC’s ANPRM uses the term “donor,” the term does not exist anywhere within the FECA and is never 
defined with FEC regulations despite 32 unique uses in the Code of Federal Regulations (“CFR”).  The ANPRM’s 
use of such language, rather than the statutorily proper term “contributor,” which appears 231 times in the CFR, 
underscores the overwhelming complexity of campaign finance law, so much so that the agency charged with its 
enforcement fails to properly use the statutory language or define a crucial term.  The law’s existing complexity 
counsels against complicating it further through additional regulatory overreach such as that proposed by the ANPRM. 
 
2  Federal law also prohibits “contribution[s] made in the name of another person.”  52 U.S.C. § 30122 
 



[T]here is not the same risk of quid pro quo corruption or its appearance when 
money flows through independent actors to a candidate, as when a donor 
contributes to a candidate directly.  When an individual contributes to a candidate, 
a party committee, or a PAC, the individual must by law cede control over the 
funds. . . .  [I]f the funds are subsequently re-routed to a particular candidate, such 
action occurs at the initial recipient’s discretion—not the donor’s.  

 
134 S. Ct. at 1452 (citations omitted).  The McCutcheon ruling reiterated that earmarking under 
§ 30116(a)(8) (then codified as 2 U.S.C. § 441a(a)(8)), occurs if “a donor gives money to a party 
committee but directs the party committee to pass the contribution along to a particular candidate.”  
134 S. Ct. at 1442. 
 
 The Court also affirmed this statutory requirement of direction or control in FEC v. 
Colorado Republican Federal Campaign Committee, 533 U.S. 431, 462 (2001) (“Colorado II”), 
stating, “Donations are made to a party by contributors who favor the party’s candidates in races 
that affect them; donors are (of course) permitted to express their views and preferences to party 
officials; and the party is permitted (as we have held it must be) to spend money in its own right.”  
Colorado II recognizes that a contribution is not deemed earmarked simply because a contributor 
provides it to a recipient that is itself likely to make a contribution to certain candidates.  Nor may 
a contribution be considered earmarked on the grounds that the contributor attempted to persuade 
the recipient—through means short of direction or control—to make a contribution to certain 
candidates.  Earmarking could occur, for example, if a candidate “arrange[d] for a party committee 
to foot his bills, to be paid with $20,000 contributions to the party by his supporters.”  Id. at 460 
& n.23.   It is critical to recognize that the Court’s explanations of earmarking in McCutcheon and 
Colorado II quoted above stem directly from the statutory language of § 30116(a)(8), and do not 
hinge on the FEC’s interpretation of that provision in its current regulations.   
 
 Other cases confirm that, as the House intended, direction or control is an essential aspect 
of earmarked funds under § 30116(a)(8).  See, e.g., FEC v. Mass. Citizens for Life, 479 U.S. 238, 
261 (1986) (holding that a contribution is earmarked if the contributor exercises “direct control” 
over the way in which the recipient spends it); FEC v. Nat’l Republican Senatorial Comm., 966 
F.2d 1471, 1477 n.7 (D.C. Cir. 1992) (suggesting that an “earmarked” contribution is “made to a 
clearly identified candidate through an unambiguous reference” (quotation marks omitted)); see 
also Colorado Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 616 (1996) (plurality 
op.) (“Colorado I”) (contrasting “earmarked” and “undesignated” contributions).  Thus, under the 
Court’s interpretation of § 30116(a)(8), earmarking requires some action on the part of the 
contributor to ensure that the entity to which it contributes funds goes on to re-distribute those 
funds in a specified manner, McCutcheon, 134 S. Ct. 1442, and that action must be something 
more than mere persuasion, Colorado II, 533 U.S. at 462 (noting that a person who contributes 
funds to an entity has right to express her “preferences” about how that entity spends the money).  
So long as the recipient retains the ability to decide for itself how to spend that contribution, 
however, the contribution cannot be considered earmarked under § 30116(a)(8).  See McCutcheon, 
134 S. Ct. at 1452 (earmarking does not occur when contributor cedes “control” of funds to their 
initial recipient); Colorado II, 533 U.S. at        
 



 The FEC is considering modifying its earmarking regulations to more directly target 
“‘implicit agreements.’”  79 FED. REG. at 62,362.  The existing regulation implementing the 
statutory restriction on earmarking, 11 C.F.R. § 110.1(h), already is likely overbroad and exceeds 
the statutory definition set forth in § 30116(a)(8) as consistently construed by the Supreme Court.  
It provides that a person may contribute to both a candidate and a PAC “which has supported, or 
anticipates supporting” that candidate in that election, only if: 
 

1. The PAC is neither an authorized political committee for that candidate, nor a 
single-candidate committee;  

 
2. The contributor “does not give with the knowledge that a substantial portion will 

be contributed to, or expended on behalf of, that candidate for the same election;” 
and 

 
 3. “The contributor does not retain control over the funds.”  
 
11 C.F.R. § 110.1(h).  Thus, under current regulations, even if a contributor lacks any control of 
funds he contributes to a PAC, see id. § 110.1(h)(3), that contribution still may be deemed 
earmarked if the contributor simply “knows” that the committee will contribute “a substantial 
portion” of those funds to a particular candidate to whom the contributor already has provided 
funds.  Id. § 110.1(h)(2).   This regulation already goes beyond the statutory scope of § 20116(a)(8) 
by holding a person responsible for the contributions an entity makes (and attributing those 
contributions to the person himself) even if he lacks control over that entity’s funds and its 
contribution decisions.  Cf. McCutcheon, 134 S. Ct. at 1452 (holding that, once an individual 
contributes to a PAC and “cede[s] control over the funds,” any subsequent contributions by the 
PAC “occur[] at the [PAC’s] discretion—not the donor’s”).  In light of the legally precarious 
position of existing regulations, the FEC should not push the envelope of its statutory authority 
even further by attempting to designate an even wider range of contributions as “earmarks” based 
on alleged “implicit” agreements.   
 
 More broadly, existing regulations define an “earmark” in general as “a designation, 
instruction, or encumbrance, whether direct or indirect, express or implied, oral or written, which 
results in all or any part of a contribution or expenditure being made to, or expended on behalf of, 
a clearly identified candidate or a candidate’s authorized committee.”  11 C.F.R. § 110.6(b)(1).  
Thus, existing regulations already extend to situations where a contributor attempts to earmark 
funds through “indirect” and “implied” methods.  Id.  Revising the FEC’s interpretation of this 
regulation or its enforcement policy to target hypothesized “implicit agreements,” even in the 
absence of “clear documented evidence” as required by current policy, chills fundamental First 
Amendment freedoms and would deter statutorily permissible contributions to PACs and political 
parties, exceeding the scope of the FEC’s underlying statutory authority.  79 FED. REG. at 62,362.  
In particular, it is unclear how the FEC would determine whether an “implicit agreement” has been 
made to earmark funds.  There is a substantial risk that individuals could be targeted for 
enforcement actions simply because they exercised their constitutional and statutory right to make 
a contribution to a PAC that is known to support, and was likely to contribute to, certain candidates. 
 



 The FEC also raised the possibility of requiring PACs to support a minimum number of 
candidates, or imposing a maximum percentage of a PAC’s funds that may be contributed to a 
single candidate.  Id.  As the Supreme Court repeatedly has recognized, contributing to candidates 
is a constitutionally protected form of both association and speech.  McCutcheon, 134 S. Ct. at 
1448; Buckley, 424 U.S. at 21-22.  Federal law already requires a PAC to contribute to five or 
more candidates in order to qualify as a multicandidate PAC, with a higher contribution limit than 
the individual base-limit applicable to other non-connected committees.  52 U.S.C. § 30116(a)(4).  
This express statutory requirement strongly suggests that political committees other than 
multicandidate PACs may not be directly or indirectly required to contribute to a certain minimum 
number of candidates as well.  “Where Congress includes particular language in one section of a 
statute but omits it in another. . ., it is generally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion.”  Keene Corp. v. United States, 508 U.S. 200, 
208 (1993); see, e.g., Lindh v. Murphy, 521 U.S. 320, 327 (1997) (holding that, where one section 
of a law expressly stated that it applied to pending cases, Congress implicitly intended another 
section that lacked such language to apply only to cases filed after the statute’s enactment); Babbitt 
v. Sweet Home Chapter of Cmtys. for a Greater Oregon, 515 U.S. 687, 724 (1995) (“Congress’s 
explicit prohibition of habitat modification in the one section would bar the inference of an implicit 
prohibition of habitat modification in the other section.”).  At best, such a measure would be an 
impermissible “prophylaxis upon prophylaxis” that courts are “particularly diligent” in 
scrutinizing.  McCutcheon, 134 S. Ct. at 1458 (quoting FEC v. Wisconsin Right to Life, 551 U.S. 
449, 479 (2007) (plurality op.). 
 

Moreover, imposing such “minimum candidate” or “maximum percentage” requirements 
would substantially burden a political committee’s right to associate with the candidates it supports 
through political contributions.  A political committee would not be permitted to contribute to one 
or more candidates it supports unless it also contributes to “enough” other candidates to satisfy the 
FEC.  This is a type of forced expression and association that the First Amendment prohibits.  See 
Abood v. Detroit Bd. of Educ., 431 U.S. 209, 234-35 (1977) (“The fact that the appellants are 
compelled to make, rather than prohibited from making, contributions for political purposes works 
no less an infringement of their constitutional rights.”); Hurley v. Irish-Am. Gay, Lesbian & 
Bisexual Group, 515 U.S. 557, 573-74 (1995) (holding that parade organizers could not be 
compelled to associate with members of group expressing view with which the organizers 
disagreed).  The First Amendment prohibits the FEC from requiring a political committee to 
contribute to candidates it does not support—thereby associating with them and expressing support 
for them—as a condition of being permitted to make contributions to the candidates it does support 
and wishes to associate with.  See Hurley, 515 U.S. at 573-74.   

    
 The FEC’s potential “minimum candidate” and “maximum percentage” requirements share 
the same constitutionally infirm structure as the laws invalidated in Davis v. FEC, 554 U.S. 724 
(2008), and Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, 131 S. Ct. 2806 (2011).  
The Davis Court struck down a provision of FECA that increased the contribution limits for a 
candidate’s opponent when a candidate made more than $350,000 in constitutionally protected 
expenditures on his own behalf.  Davis, 554 U.S. at 739.  The Court held that this provision 
“require[d] a candidate to choose between the First Amendment right to engage in unfettered 
political speech and subjection to discriminatory fundraising limitations.”  Id.  It therefore 



“impermissibly burden[ed] [a candidate’s] First Amendment right to spend his own money for 
campaign speech.”  Id. at 738.   
 

Likewise, in Bennett, the Court held unconstitutional a state law that offered additional 
public funds to a candidate’s opponent if the candidate’s expenditures (or expenditures made by 
“independent expenditure groups” supporting him) exceeded a certain threshold.  Bennett, 131 S. 
Ct. at 2814.  The Court explained, “That plainly forces the privately financed candidate to shoulder 
a special and potentially significant burden when choosing to exercise his First Amendment right 
to spend funds on behalf of his candidacy.”   Id. (quotation marks omitted).  The law also imposed 
an unconstitutional choice on independent expenditure groups supporting that candidate:   

 
The group can either opt to change its message from one addressing the merits of 
the candidates to one addressing the merits of an issue, or refrain from speaking 
altogether.  Presenting independent expenditure groups with such a choice makes 
the matching funds provision particularly burdensome to those groups.  And forcing 
that choice—trigger matching funds, change your message, or do not speak—
certainly contravenes the fundamental rule of protection under the First 
Amendment, that a speaker has the autonomy to choose the content of his own 
message. 
 

Id. at 2819-20 (quotation marks omitted).  
 
 The FEC’s potential “minimum candidate” or “maximum percentage” requirements for 
PACs suffer from the same infirmities.  They require a PAC to choose between refraining from 
contributing to candidates it supports, and contributing to other candidates whom it would not 
otherwise support.  Such forced expression and association would be a substantial burden on a 
PAC’s First Amendment rights.  Davis, 554 U.S. at 738-39; Bennett, 131 S. Ct. at 2819-20.  Thus, 
the FEC lacks both statutory and constitutional authority to impose “minimum candidate” or 
“maximum percentage” requirements on political committees, particularly in the absence of any 
reason to believe that improper earmarking is being used to facilitate actual or apparent quid pro 
quo corruption, McCutcheon, 134 S. Ct. at 1455; Shrink Missouri, 528 U.S. at 392; NCPAC, 470 
U.S. at 498. 
 
II. Definition of “Affiliation” 
 
 The FEC also is considering revising its standards for determining whether various political 
committees are “affiliated” with each other, and therefore must be treated as a single committee 
for purposes of contribution limits.    79 FED. REG. at 62,363.  The FECA provides that all political 
committees “established or financed or maintained or controlled” by the same corporation, union, 
person, or group of persons (including parents, subsidiaries, or components of such entities) are 
deemed affiliated and treated as a single political committee for contribution limit purposes.  52 
U.S.C. § 30116(a)(5).  Current regulations already contain a comprehensive and detailed definition 
of “affiliation” for these purposes that specifies a wide range of ten non-exclusive “circumstantial 
factors” the FEC may consider in determining whether various entities are affiliated.  11 C.F.R. § 
100.5(g)(4)(ii)(A)-(J), 110.3(a)(3)(ii)(A)-(J).  The FEC already considers, among other things, 
whether ostensibly separate political committees have overlapping members or officers, the nature 



of the relationship between the committees (including whether one entity substantially funds the 
other), whether one entity played a role in the creation of the other, and whether the committees 
or their sponsoring organizations “have similar patterns of contributions or contributors which 
indicates a formal or ongoing relationship between the sponsoring organizations or committees.”  
Id.   
 
 The ANPRM raises the possibility of modifying the “affiliation factors” presently set forth 
in the FEC’s regulations to “prevent circumvention of the base contribution limits.”  79 FED. REG. 
62,363.  Particularly given the breadth of the FEC’s current regulations governing “affiliation,” 
broadening the definition any further would exceed the statutory definition set forth in § 
30116(a)(5) and potentially chill a substantial amount of constitutionally protected conduct.  The 
statutory definition of affiliation applies only if one or more of four specific circumstances are 
satisfied: 
 
 ● one person or entity “established” multiple committees.  52 U.S.C. § 30116(a)(5).  
The term “establish” means “‘to bring about or into existence.’”  United States v. Matsumaru, 244 
F.3d 1092, 1105 (9th Cir. 2001) (quoting BLACK’S LAW DICTIONARY 566 (7th ed. 1999)).  Current 
regulations already deem committees to be “affiliated” if they are “establish[ed]” by the same 
corporation, union, membership organization, person, or group of persons, 11 C.F.R. 
§§ 100.5(g)(3), 110.3(a)(2), and direct the FEC to consider whether one organization or committee 
(or its agents) “had an active and significant role in the formation of” another organization or 
committee, to determine whether they were both “establish[ed]” by the same party, id. 
§§ 100.5(g)(4)(ii)(I), 110.3(a)(3)(ii)(I); 
 
 ● one person or entity “financed” multiple committees.  52 U.S.C. § 30116(a)(5).  
Current regulations already deem committees to be “affiliated” if they are “finance[d]” by the same 
corporation, union, membership organization, person, or group of persons, 11 C.F.R. 
§§ 100.5(g)(3), 110.3(a)(2), and direct the FEC to consider whether one organization or committee 
(or its agents) “provides,” “causes,” or “arranges” for “funds or goods in a significant amount or 
on an ongoing basis” to another committee, “such as through direct or indirect payments for 
administrative, fundraising, or other costs,” id. §§ 100.5(g)(4)(ii)(G)-(H), 110.3(a)(3)(ii)(G)-(H); 
 
  ● one person or entity “maintained” multiple committees.  52 U.S.C. § 30116(a)(5).  
Current regulations already deem committees to be “affiliated” if they are “maintain[ed]” by the 
same corporation, union, membership organization, person, or group of persons, 11 C.F.R. 
§§ 100.5(g)(3), 110.3(a)(2), and direct the FEC to consider whether one organization or committee 
funds another entity in the manner described above, id. §§ 100.5(g)(4)(ii)(G)-(H), 
110.3(a)(3)(ii)(G)-(H), whether the entities share a substantial number of officers, employees, or 
members, id. §§ 100.5(g)(4)(ii)(D)-(E), 110.3(a)(3)(ii)(D)-(E); and whether a substantial number 
of former officers, employees, or members of one entity have joined another;   
 
  ● one person or entity “controlled” multiple committees.  52 U.S.C. § 30116(a)(5).  
Current regulations already deem committees to be “affiliated” if they are “controll[ed]” by the 
same corporation, union, membership organization, person, or group of persons, 11 C.F.R. 
§§ 100.5(g)(3), 110.3(a)(2), and direct the FEC to consider whether one organization or committee 
owns stock or other securities in another entity, id. §§ 100.5(g)(4)(ii)(A), 110.3(a)(3)(ii)(A); or has 



the “authority or ability” to direct or participate in the governance of another entity “through formal 
or informal practices or procedures,” or to “hire, appoint, demote, or otherwise control” the officers 
of another entity, id. §§ 100.5(g)(4)(ii)(B)-(C), 110.3(a)(3)(ii)(B)-(C). 
 
 Current regulations go even further than the underlying statute, authorizing the FEC to also 
consider whether one committee has a “similar patterns of contributions or contributors” to 
another.  Id. §§ 100.5(g)(4)(ii)(J), 110.3(a)(3)(ii)(J); cf. McCutcheon, 134 S. Ct. at 1476 (Breyer, 
J., dissenting) (“Just because a group of multicandidate PACs all support the same party and all 
decide to donate funds to a group of endangered candidates in that party does not mean they will 
qualify as ‘affiliated’ under the relevant definition.”).  Because current regulations already extend 
to the full boundaries of the statutory definition of “affiliation,” the FEC lacks authority to expand 
it further.   
   
III. Joint Fundraising Committees 
 
 The ANPRM further discloses that the FEC is considering revising its regulations 
concerning joint fundraising committees.  Federal law expressly authorizes the creation and use of 
joint fundraising committees.  See 52 U.S.C. § 30102(e)(3)(A)(ii).  Such committees are primarily 
an administrative convenience that, on the one hand, permit contributors to make contributions to 
multiple recipients simultaneously, rather than having to write numerous separate checks and, on 
the other hand, allow participants to efficiently pay for events and services of joint events.  A 
person who contributes to a joint fundraising committee remains subject to the base limits on 
contributions to each member of that committee; a joint fundraising committee may not be used to 
circumvent contribution limits.  McCutcheon, 134 S. Ct. at 1455 (“Under no circumstances may a 
contribution to a joint fundraising committee result in an allocation that exceeds the contribution 
limits applicable to its constituent parts; the committee is in fact required to return any excess 
funds to the contributor.”).  Likewise, the same rules govern contributions from candidate 
committees or political party committees to other party committees regardless of whether those 
entities belong to a joint fundraising committee.  See 52 U.S.C. §§ 30114(a)(4), 30116(a)(4).  
Imposing tighter restrictions on the ability of candidates and parties to associate with each other 
through joint fundraising committees by restricting their size, or limiting the ability of joint 
fundraising committees’ constituent members to engage in otherwise permissible contributions or 
transfers to each other, see 79 FED. REG. 62,363, would simply impose greater administrative 
burdens on both contributors and political committees without furthering the constitutionally 
permissible goals of preventing actual or apparent quid pro quo corruption, Citizens United v. 
FEC, 558 U.S. 310, 359 (2010); Buckley v. Valeo, 424 U.S. 1, 25 (1976).   
 

The FEC may not seek to restrict joint fundraising committees simply to make it more 
difficult for people to contribute to multiple candidates.  See McCutcheon, 134 S. Ct. at 1448 
(holding that the Government may not “restrict how many candidates or causes a donor may 
support”).  Nor may the FEC attempt to limit the number of candidate or party committees that 
may participate in a joint fundraising committee as an indirect means of limiting the maximum 
amount that a person may contribute to that joint fundraising committee, to prevent donors from 
cutting checks that comply with all applicable limits, but that the FEC nevertheless deems to be 
“too large.”  McCutcheon, 134 S. Ct. at 1460 (rejecting the argument that the Government has a 
constitutionally permissible interest in preventing a donor from issuing a “large check,” even if 



the amount is comprised of “contributions within the base limits to be appropriately divided among 
numerous candidates and committees”).  “Spending large sums of money in connection with 
elections, but not in connection with an effort to control the exercise of an officeholder’s official 
duties, does not give rise to such quid pro quo corruption. . . .  [T]he Government may not seek to 
limit the appearance of mere influence or access.”  Id. at 1450.  Thus, the FEC’s suggested limits 
on the size of joint fundraising committees likely are unconstitutional.    
 

Moreover, because federal law (as discussed above) expressly permits a candidate to 
transfer unlimited funds to party committees, and a party committee to transfer unlimited funds to 
other party committees, see 52 U.S.C. §§ 30114(a)(4), 30116(a)(4), the FEC likely lacks statutory 
authority to strip candidates or party committees of those rights simply because they choose to 
exercise their statutory prerogative, see id. § 30102(e)(3)(A)(ii), to participate in a joint fundraising 
committee.  For these reasons, the FEC should refrain from imposing additional restrictions or 
burdens on joint fundraising committees.   
 
IV. Disclosure Regulations  
 
 Finally, the FEC raised the possibility of modifying its regulations or policies concerning 
disclosure of political contributions and expenditures in light of “developments in technology—
primarily the internet.”  79 FED. REG. 62,363.  The FEC should refrain from issuing new 
regulations or enforcing existing ones to require individuals and groups to include disclaimers or 
file FEC reports based solely on their online activity such as posting videos, using social media, 
submitting online comments, posting on blogs, sending e-mail, or developing web pages.  Such 
everyday uses of the Internet have become ubiquitous and give rise to no discernable threat of 
actual or apparent quid pro quo corruption.  The Internet is a unique and incomparable tool that 
has democratized access to the national political dialogue and allowed every individual to play a 
direct, personal role in shaping the debates surrounding elections.  See Reno v. ACLU, 521 U.S. 
844, 850, 852, 853 (1997) (“The Internet is a unique and wholly new medium of worldwide human 
communication. . . .  Anyone with access to the Internet may take advantage of a wide variety of 
communication and information retrieval methods. . . .  Any person or organization with a 
computer connected to the Internet can ‘publish’ information.”) (quotation marks omitted). Online 
communications are an inexpensive, readily accessible, and pervasive means through which 
individuals and local groups can fully exercise their rights to freedom of speech and association 
by passionately advocating on behalf of the candidates, issues, and parties they support. It is the 
essence of a truly robust, egalitarian democracy. 
 
  Extending disclosure and reporting requirements to everyday Internet activities would have 
a substantial chilling effect on the exercise of these fundamental First Amendment rights.  “The 
First Amendment does not permit laws that force speakers to retain a campaign finance attorney . 
. . before discussing the most salient political issues of our day.”  Citizens United, 558 U.S. at 324.  
Imposing disclaimer or disclosure requirements on Internet communications would result in a 
qualitatively different burden than on communications through other media.  Ordinary citizens 
would have to pore over technical regulations, consult with a specialized campaign finance 
attorney, or seek an advisory opinion from the FEC to determine whether their social media 
updates, blog postings, e-mails, or websites are legal, contain any necessary disclaimers, or trigger 
any additional disclosure requirements.  Cf. Citizens United, 558 U.S. at 336.  And many citizens 



would likely be deterred from even engaging in political speech on the Internet at all, to alleviate 
the possibility of inadvertently violating the law.  See Buckley, 424 U.S. at 64 (requiring that 
disclosure requirements may have a “deterrent effect on the exercise of First Amendment rights” 
and are therefore subject to heightened scrutiny). And the Supreme Court has expressly recognized 
the right to engage in anonymous political speech, McIntyre v. Ohio Elections Comm’n, 514 U.S. 
334, 357 (1995), which in the modern era must include the right to post political opinions and 
make political statements on the Internet without being subject to technical disclosure or reporting 
requirements.   

 
The Internet has evolved into a unique communications medium with its own norms, 

customs, and practices.  Speech and other communications often are immediate, free-wheeling, 
and often even anonymous.  It brings together the young and old, the political neophyte and the 
political junkie, rich and poor, scholarly and uneducated, and virtually everyone in between.  It is 
an active, vibrant tool that provides nearly limitless opportunities for political interactions.  
Mechanistically applying twentieth-century standards for paper, radio, and television 
communications to this fundamentally different medium threatens to strangle this crucial channel 
for political discourse, chill a tremendous amount of political speech by ordinary Americans, and 
impose onerous requirements without reducing the risk of actual or apparent quid pro quo 
corruption.  Because of the tremendous burden on political discourse that would stem from 
imposing disclaimer, disclosure, or reporting requirements on ordinary individuals or grassroots 
groups that use the Internet to publicize their views or participate in the political process, the FEC 
should refrain from extending its regulations to cover such activities or enforcing its existing rules 
in that field.   
  
 Shaun McCutcheon, Chairman of CRF, and Dan Backer, Treasurer of CAF, respectfully 
requests to testify orally on behalf of their respective organizations during the February 11, 2015, 
hearing on this ANPRM.  Thank you very much for your time and consideration.  
 
 
Sincerely,  
 
/s/ Shaun McCutcheon 
Shaun McCutcheon 
Chairman 
COOLIDGE REAGAN FOUNDATION 
1629 K Street, N.W., Suite 300 
Washington, DC 20006 
(202) 603-5397 
www.coolidgereagan.com  

/s/ Dan Backer 
Dan Backer 
Treasurer 
CONSERVATIVE ACTION FUND 
203 South Union Street, Suite 300 
Alexandria, VA 22314 
(202) 210-5431 
www.ConservativeActionFund.com  
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