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FEDERAL ELJECTION COMMISSION 

1lCFRPart102 
(Notice 1994-q 

Special FundiBising Projects and 
Other Use of Candidate Names l?y 
Unaiithorlzed Committees .. 

AGENCY: Federal Election Commission.' . 
AcnON: Final rule; transmittal of 
regalaiibns to Congress. •' • 

SUMMARY: The Commission is m e n d i n g 
its regulations legaiding an; .. 
iinautborlzed Committeeis use of a . 
candidate's n a m a in the title of a special; 
fundraising piroject or other : ' . ; 

communication on behalf of the r 
• unauthorized conupittee. t h e - . . 
r amendment permits isudi use.'if the title 
. clisiarly indicates opposition to tiie .. 
' named candidate. 
DATES: Further action; including tha ' 

.. announcement of an afEsctiva date, will 
•be taken afier these lesulations have 

. been before Congress lor 30 legislative . 
days pursuant to 2 U.S.C 438(d). A - ' : 

' document announdng tiie effective date 
will ba published in the Federal 
Register. 
FOR FURTHER MFORMATION CONtACr: 
Ms. Susan E-Propper, Assistant General 
Counsel. 999 E Street NW., Washington, 
DC 20463, (202) 219-3690 or (800) 4 2 4 -

• 9530.-• -•• 
- SUPPLEMENTARY INFORMATION: On July . 

10,1992, the Commission sent to 
Congress new rules on special 
funoraisiiig projects and o thw uses of . 
candidate names by unauthorized . 
committees. The rules prohibit the use . , 
of a caiididata's name in the title of any 

- fundraising project or other 
.communication'by any committee tliat 
has hot'been authorized by the named 
candidate, l i CFR 102.14(a). The rules 
became effective on NovembiBr 4 ,1992. 
57 FR 47258 (Oct 15.1992). 

The rules construe 2 U.S.C 432(eK4), : 
a provision of the Federal Election 

. Campaign Act l"FECA" or "Uie Act") 
that proEdbits the use of a candidate's 
name in the name of an uoauthorlzad;;. . 

'political committee. Prior to the 1992 
' revision, the Coinmlssloii had construed. 
, this jprohlbltibn as applying only to the 
* name under which a oommittee registers 
' with the Commission (the "registered 
name"] . 
- The Notice of Proposed Rulemaking 
["NPRM''] was published in Uie Federal 
R e ^ e r on April 15 ,1992,57 FR 13056. 

T h e Cominission received 14 comments 
in response to this Notice. The final -
rules were published on July 15,1992. 
.57 FR 31424; 
: On February 5,1993, the Cbmmission 
received a Petition for Rulemaking fiom 
Qt izens Aealnst David Duke ["CADD"], 
a proposedproject of the American 
Ideas Foundation. Tha petition 
requested that the Commission. 
reconsider and repeal the n e w rules, ;. 
wi th particular emphasis on those tides 
that indicate opposition to, rather than V 
support for, a; named candidate. 

Tne Coinmission published a Notice;:. 
of Availability in the Federal Register ' : • 
on March 3 ,1993.58 FR 12189. Tliree 
comments were received In response to 
titis Notice. .. 

In response to these coounents, the . / 
CommliBlohjttiblidiad ah NPRM . : 
proposing that,tha rule b i amended so v 
as to perinit the iiise of cahdidata names 

. in titles that dearly, indicate opposition -
to thanameid oandiidata. 58 FR:65559 • 

• (Dea 15,1993). The Commission , • ; 
received four, comments in r ^ o n s e to • 
this Notice, three ofwhich reflected in -
whole o r i n part pommants submitted -

• earlier in tiie course of the rulemaking. 
Sectipn 438(d) ofTItle 2, United . . 

States Code, requires that any rules or. 
regulations, prescribed by the . 
Commission to cany out the provisions 
of Titie 2 of tiie United States Coda be 
transmitted to the Speaker ofthe House 
of Representatives and the President of 
the Senate 30 legislative days before 
they are finally promulgatea. Tiiese 

, regulations were transmdtted to •' 
. 'Congress, pn April 6,1994. 

Explanation and Justification .' . 
' ' I n Common ta t i se v. FEC, 842 F.2d 

436 (D.C..Cir. 1988). tiie United States 
.' Court of Appeals for the District of . 
: Columbia Orculi .upheld the 

, Commlssion.'s authority to Interpret t h e ' 
proKiibition ait 2.U.S.C 432(e)(4) on tiie . 

'.'use of a £andldata's name in tlie name 
. of ah.iinauth'orized committee as . ... 
. appl]ring only to the name undeir Which 
the committee registered with the : 

' Commission, since "(an) agency's -
construction. If reasonable, iniist 
ordinarily ba honored." Id. at 43(H0< 

; However, the court recognized that an 
Interpretation imposing a more 
extensive ban on the use of candidate 
names by unauthorized committees,. . 

' such as prohibiting their use in the tities 
,- of any fundraising projects sponsored by 

an unauthorized cmnmitteai "could also 
be accommodated within the 

• provision's literal language.'/ / d at 440.: 
. Some pominenters on both the.1992 
and tha cuireQt NPRM noted that this 
ndemakiiig Implicates'protected first -
amendment rights, and that any ' ..-,', 
Infringement on these rights is subject to 

. strict scrutiny by reviewing courts. 
Howeyer, It is well established that first 
amendment rights are not abisplute -.; 

•when balanced against.the government's 
.interest in protectiiiig the integrity ofthe 
electoral process. "Even a ' s i ^ f i c a n t ' 
intwference'with protected ri^ts I ) 
may be austalniad If the.State 
demonstrates a suffidentiy important 

;.interest and employs means dose ly 
j b a w n to avoid unnecessary , . 

abridgmenf'.of those rights. BucUeyv. . 
Valeo, 424 U.S. 1,25 (1975) (dtatiohs 
omitted). The CSpmniisii Cause court • . 

. deferred to the Commlaslon'sludgii^ent-
•that literal adherence to the langiuige of. • 
.Section 432(e)(4), coupled vAib tha ,'. 
:disclalmer reoutaamehts of 2 U.S.-C.,: 
.441d(a), struck the proper balance at . 

• tiiat time. 842 F.2d at 440. Saption - v 
441d(a)(3) requires tliat communications, 
.by unauthorized ppmmittees J o d u d e a 

yi'l 
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disdaimer tiiat dea i ^ identifies wiM 

whetiierit«rasnithorixedb|reny . 
caiididato or eandidiate's committea. 
' The Goaunoa Cbosa dacf8i<m grew . 
oat of the 1980 praaidentld electioo. 
Since that time, the Commlssipn has 
become Inaeadogly concemed over the 
possiblUty ibr oionmo& or abusiB under 

- the interpratstidn t i ^ I d in that case, 
tiiat is. limiting tiie FECAV^name** . 
pndiibition to a cammittee's registered 
nanoe. Aware Of these coostituiiisaal 
ooiioems. the 1002 NPRM soii^t 
comments on two modifiGatians to the 
roles then in efifect that i<>U short of an 
dverallban. 

• Under the first proposd, the political 
committee aponsoring the project would 
have been reouiied to indude In the 
required disdaimer the nam« ofthe 
omnmittae payii^ for the project, as 
well aa a statement Whether ueprpjact . 
bad been authtnized hy tbe canmdate 
wboee name appeared in tbe titie, or fay 
my othercandldate. Aapartof this 
proposd. tiie Coinmission also soiight 
comments on whether disdaimer sua . 
acd/w location nqoiiemeDts'should be 
imposed in this situation. Second, e 
oommitiee would not have been allowed 
to accept diedcs ifBCdved in lesponSis to 
a spedd project soUdtation, uuess the 
diad»weramadepiayabIetothe '.'• 
ndstered name of the emmittee. 
. However, the Commission also sought 

cammentsonaint^posedtotdbaron ° 
tiia use of a c^dtdate'a name in the . 
project titie of an tmauthorized 
oommlttee's ̂ e d d fimdraising project; 
and severd oommantets endorsed this 
a]^raadk After bonsidarfng aU 
comments lecdvri In lespoiise to that 
Notice, the CtHnmisdan dedded that 
the totd ban was justified. 

the miemaking xeooid contains 
substantial eddanois tiid potentid 
contributore often oonfiise an 
unauthorizisd coihmittee*8 registexed 
name with the names of its fimdrdsing . 
projects, and wtobgly believe that their 
teutributfflns wiU be used in support of 
the candldatds) named la thia {Hrqect 
titles. Altbov^ one commenter on the 
present ruleiMking stated that the 
Commisdon bad oventated the 
potentid for fraud and abuse in thia 
area, no comment provided information 
to lefitte tills earlier determination. 

Ibis mle is aanowly dedgned to 
fiutiierthelegitlmBtegoveinmeotd • 
Intarast in minimidng the possibility of 
ftauid and abuse in thia sitnation. 
Committaes ere not baned from 

^ ^ j ^ e d a l l y daateiatad 
projaota: iSsT are five to cnooae 
idiate««rpra|aGttitlathaiydasini.8s 
long as i t dees not indnda tiie same of 
a ffliifffwl Tnff*lHate Alto, f nimtiittows V 

may freely dtscaas any number of ' 
.candidate by name, m the body of a 
commmlcatifln. Iba navdy-revised rule 
fiirther enhancBsunaiitfaprizad • 
committees' icoiutttutiaiid rights by 
exempting from the bani those titles that 
dearly inqicata tqppbdtf on to tiie named 
candidtfa. 
- It is deer fitun the lulamddi^ record 
that die dtoatian today difGna ' 
a^nlflcantly from that of tha early 
1980's, wfaan the CSaouMn Ggmsa case 
was litigated. Prior to the adoption of 
the 1992 mles, the use of cai^date ' 
namea in the titles of projects ior other 
unauthorized *?'Tm!iiiip̂ '̂ "**"'T« l**** .' -. 
inaeasfng^ become a device for 
tmauthorlzad conunittees to rdse funds 
or disseminate inffamation. Under the 
fbtmerlnteroretatton,8candIdatewbo: 
objected to. toe use of bis or bar name 
in this'mamw, who'shared ih none of , 
the fiinds recdved in r^rodOe to'the ~ '̂  
solidtation, and/or who diSegreed with 
tlie views ejqaeasad in the 
wimmuniratlon, was largely powerless ' • 
to stop IL For example, inl984 a United. 
States SenatPriequestad, and recdved, 
permission to obtain finpin Commisdon 
records tha namea and addresses of . ' 
tiiose who bad responded to 
imauthorized solidtatiaas made in his 
name, to inJonn these odntributon that 
heliad not authoibed the solicitation. 
However, be could not suggest that 
contributaes sand donations instead to 
bis campaipi oommitteel See Advisdy 
Opinion 1984-2. 

Anexamlnatianoftberecordintiie . 
1902 miemaking, Vibidi contains 
infiniatf on thet was not avdlable when 
that NPRM was put out for comment, ' 
fiirdier si^porta tbe Gommlsdon's 
condusian tiiat thia balance has now ' 
shifted so aa to justify a broader 
: jntoapietaHon. For example, a comment ' 
fiomaneQtbarizadfxnnmitlaaofa - ' 
major party pnddentid candidate 
Stated that an unauthorizad'projact. 
using that candidate's name idsed over ' 
$10,000,000 during the 1988 
pmidentld dection cyde, desdte the 
candidate^ disavowd of and efforts to 
stoptbeseadivitfas.Ibesame • 
unautboriasad conmiittee was raising . .. 
money bymeans ale oompdabla 
xfiiA^, ^"frft 'tkflit wmt itandtdntTtlB 
name, in tiie 1902 electian cycle.'This -
pbmment added tiiat tvro otbsr 
unauthoifssd pnfacU by tibiat saine 
commiftaa zaiaad over $4^>00,000 and' • 
neatly S406jOOOln die name of two; 
otbei prasidBnad candidataa in tiie 
1988 electian cyde. None of theiumad 
cnndldatea laedwd esiy ofme money 
that vreeeonedad In their nemes. <tee 
of tiMwecssMMalas.etMted Stales 
Senator, also eaodiftted oonmenta 

Mld^g that the peitlneirtnileabe 
strengthened. 
' In addittan, a televislan documentary, 

a videotape dT wfaidi waa jplaoad in the 
rulemaking tecoed, detailed bow an 
.unauthorized PoUticd Action 
Cmnmittee had, over severd dection 
cydes; established numerous projects 
idiose titles induded tiie names of ° 
federal candidates. Tbe named • 

• candidates had no .oonnaction with the 
prpfeds, bad not autfaofizad the tise of 
th^^ tvfw* In this manniHr, "wt . ' .. 
teoafved no money from tiie $9 inillioa :• 
raised in response to.tbese appeals. 
Program Investigatian found that elderly 
people are particulady vulnerable to 

.being midM in thia manner, dnoe they 
m ^ not notice or fidl to fully .• 
oomprdiend the disdaimen induded-
with the soUdtations.'. ' • 

Sudi cases pdnt up the pdantid lor 
opnAidon or abnsevmen'en 
unauthoHzed committaq uses a 
candidate'a name in'the title of e spedal 
fimdraidngipiwijeiet, or other designation 
under which the oommittee operates. A 
person who racdves such 0 \ 
commimication may conftise the protect 
name with the cOmmlttae's.xagisterea 
'name, and thiiis may tfot tmdentand that 
the communication is made on bdudf of 
tbe unauthorized committee rather than 
the candidate whosis name appeara in 

• the project'a titie. Potentid mmoninay 
think they en giving mon^ to the 
candidato naiBad In tbe project's titie, • 
wfaen.thls Is not tbe ease; 

Some comments tbat opposed any •-
modificatitmS to tlw'fbimer standvd 
argued tbd'cttirant disda&nar . -
. requirements at section 441d(aK3) ware 
suffident to minfmize the potentid fbr 
iionliidan in t̂bla area. OtMrs suggested 
stronger, or larger, disdaimera, in place. 
of the overall ban. One suggested tnat 
the disdaimer be in ae large and as bold 
a type&ce as the laigest. boldest use of 
-the candidate's name anywhere in the . ^ 
^jmmt^i iTi lraiHnTi. T h a P^ffifftT\f«|tf^ . . 

believes that sudi an approadi codd be 
mora burdanaome than tae cuzrant ban, 
while atiU not solving the pdantid for 
fraud and abuse in tUs area. Tbe 
. xeqiiirainent that diedcs be made only to 
the sponsoring cmnmittee^ registered 
name would dmUarly not ensiBo that 
die contiibutar did not eisaneoudy ̂  
belieye the money woiild be uSad to 
support the candldate(s) samed In the 
p i o ^ s titie. It dso would be difficult. 
lfndprBdic8llyinqMiedble,tezEKinitar 
,and enforoe .̂since nothing en the ̂ ibUe 
Ttfeord reflefcts Vdie the piyria Is oh a 

It is importaht to netetitdtbebaa 
applies only topf^aettiaes,andnotto 
me body of tiw eooonpanying 
communication. Itaantfaoifzad • ^ ^ 
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oommlttees remain free to discuss 
candidates throughout the ' 

; communication; and to use candidates' 
. names as frmuantiy, and highlight them 
es prominently (In terms of size, -
typefiM», location, and so forth) as they 
duKMS. In other words, While a 
committee oottid not establish a • 
fimdraising projed caUad "Citizens for 
Doe.'* if Doe is a fedard candidate, it 
could usa a subheading auch as "Help: 
Us Elect Doe to Federd Office," and 
urge Doe's election, by name, in large, ; 
bl^bllgbtod ̂ e , throughout the 
communication. 

Also, by amending the regulation to 
exdude from the ban namea that 
indicate oppodtion to tiie named 
candidate, uie Commisdon has acceded 
to the petitioner's main concem, 
amexuung the rules to peimit the 
American Ideas Foimoation to use the 
BiBmes of fsderd candidates in tities that 
dearly indicate opposition to such. 
candidates. As stated in ita summary of 
the petition (petition, p. 1), "Tliere is no 
danger blconfiidon or abuse inherent in 
the use of a candidate's name by a 
oonmdttee orproject whidi opposes the 
candidate." The Commisdon recogdzes 
that tha potential for fraud and afause is 
Significantly reduced in the'tasa of sudi 
titles, and has accordingly revised Ita 
rules to perinit them. 

Hie petition also asked that the rule . 
«(dude from the ban the use of 
candidate names In tides by those 
committees "that ate authorized touse 
the candidate'a name, which are 
engaged in activities which will liot 
actively mislead the pubUc or injure the 
candldlate, or which otherwise dearly 
indicate that they are unauthorized." 
However, if a candidate authorizes the 
use of bis or her name in e fiimdidsing 
prdect, tiie oommittee becomes en 
autboiiEed committee, and this rale 
would not apply. The phrase "engaged 
in ecttvities which will not actively 
mislead tiie piiblic or injure the 
candidate" is vague sind would result in 

' the need to detennliie oh a case-by-case 
basis whether covered communications 
mat this test The Commisdon has 
already determined that a stronger 
disclaimer requirement would not be : 
suffident In and of Itaelf to meet this 
concern. Given the wide range of 
options thai oommitteMContintie to 
hiBve regardliMiise of candidato names, 
imposing fiirther requiremento could :'' 
well proVjB mpre buniensome than the 
present approadi. ' . 

The NPRM proposeid that exempted 
tities Would have to "dearly and 
unambiguously (diowj oppodtibn to tbe . 
named candidate by l u i ^ words Sudi 
as 'defeat* or 'oppose.'" "nie ' 
requirement thatsuch spedfic -

"triggering words" be induded In the 
title has been deleted from the final 
mle, since the Commisdon recognizes 
that certain titles, sudi as "Qtlznis Fed 
Up with Dbe," may dearly and 
unambiguously Indicate oppodtion to a 
candidate even though no Individud 
word'in the title has that Import 

One commenter argued that 
le^slativa action Is necessary to 
effectuate this diange, noting that the : 
Commission has in the past Induded i 
this Issue in the legislative 
recommendations It submits to Congress 
eadi year. However, it is well '•• 
established that courts will hdt'rely on -
an agency's legislative recommendation 
tp undermine the agent's bonstructf on 
of a statute as authoriziog it to act The 
Supreme Couit has stated thd holding 
an agency's legislative recommendation 
against it Is dis&vorqd, becauSa ' 
"(pjublic pdicy requires that agmdes • 
fisel free to ask (Congress fbr] 
legislation."and this freedom to act 
would ba diiUed If audi requests cotdd 
later be held againd tharh; Wong Yang •• 
Sui^ V. McGmth, 339 U.S. 33,47 (igSOj: 
S88 ai!so, Wqmer-Lambert Co. v. FTC, ;' 
562 F.2d 749,758 n. 39 end-cases dted 
therein 0.C.Cir. 1977), Mit. disn/e<f, 
435 U.S. 950 (1978). 

Tbe Commisdon notes that'David 
Duke Is not currentiy a candidate for -
federd office,'so the use of his name in 
a project title is not prohibited by theiw' 
ndes. Shoiild he again become a federd 
candidate, such use of bis name would 
be governed by these revised rales. ' 

3'i(p 




