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T uame"l

“named candidate. .

~ willbe published

communioation on behalf of the _

. unauthorized committee. The -

- amendment permits such use, if the tltle
clearly indicates opposltion to the

‘DATES: Further action, lncluding the
. announcement of an effective date, will -
- .be taken after these ons have - -
. been before Congress for 30 le, lat!ve
days pursuant to 2 U.S.C. 438(d). A
document announ the effective date
e Federal .
Reglsler. L o
 FOR FURTHER INFORMATION CONTACT: .
_ Ms. Susén E.-Propper, Assistant Generel
 Counsél, 999 E Street NW., Washington, -
‘DC 20463 {202) 219—3690 or (800) 424-
;- 9830, .
sumsuamnv mroumﬂou On July
10. 1992, the Commission sent to .-
ss new rules on special .
ing projects and other uses of
candidate names by unauthorized ..

' committees. The rules prohibit the use

" of a candidate’s name in the title of any
fundraising project or other <~ "

*; communication by any committee that
. has riot been authorized by the named

- candidate. 11 CFR 102:14(a). The rules

; ~ became effective on November 4, 1992
57 FR 47258 (Oct. 15,1992).

The rules construe 2 U.S.C. 432(0)(4).

T 'e provision ‘of the Federal Election . -

Act [“FECA"” or “the. Act"]
bits the use of a candidate’s -

" that prog

o _name in the name of an unauthorlzed

' political committee. Prior to the 1992

" revision, the Commission had oonstrtmd

‘. this prohibition as applying only to the
" name nnder which a committee registers
- with the Conunission {the “registered

The Notice' of Proposed Rulemaklng
" [*NPRM"] was published in'the Federal
" Register on April 15, 1992, 57 FR 13056."
The Commission received 14 oomments
- in response to this Notice. The final -

.. rules were published on July 15, 1992
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= Speclal Fundreislng Pro]ects end .
" - Other Use of Candidate Names by
¢ & Unauthorized commlttees 2

+ " AGENCY: Federal Election Commission '
" ACTION: Final rule; transmittal of S

. regulations to Congress.

' jts regulations regarding an

unsnthoxizedoommittoesuseofn o o
- candidate’s name in the title of_a apecial -proposing that the rule bé amended $6

- fnmdraising pro]ect or other

oy

~S7FR 31424, .
- On February 5, 1993, the Commission. -

Cit!zens Against David Duke [*“CAD)

l ees Foun tion. The petition
- requested that the Commission .

'; . reconsider and repeal the new rules. L
~* with particular emphasis on those titles -

" that indicate opposition to, rather than ,
Rort for, a named'candidate. .- .-

of Availability in the Federal ter -
-on'March 3, 1993, 58 FR 12189. Three

e Commission published a Notioe L f: A
. deferred to the Commission’s judgment .

“ -.that literal adherence to the languag o
‘section 432(e)(4). coupled withthe .. =

in titles that clearly indloate oppositiou
" to the. named candidate, 58 FR: 65559 .
‘(Dec. 15, 1893). The Commission .

- received four comments in res; onse to

- this Notice, three of which reflected in .

: .-whole orin part comments submitted --

-earlier in the course of the mlemaldng
Section 438(d) of Title 2, United
. States Code, requires that any rules or.

i regulations prescribed by the .. - -

* transmitted to the Speaker ol
. of Representatives and the President of S

Commission to carry out the provisions S

“ of Title 2 of the United States Code be

. the Senate 30 legislative days before . -~ .. . .
‘they are finally promulgated. These - = - :

“ regulations were transmitted to .o S

" d

- Columbia I R
. Commission’s auihority tointerpretthe - - - .
'prohibition at 2 U.S.C. 432(e}(4)onthe . = . - -
““use of a éandidate’s name in thename

- Congress on April 6, 1004,
Explanetion and Justlﬁcatiou ST
'In Common Cause v. FEC, 842 F.2d

‘--1435 (D.C. Cir. 1988), the United States

s for the District of . s
t upheld the - .

:Court of A

-, of an unauthorized committee as;

; tl;:plying only to the name under which-..' o

. However, the court

committee registered with the .
" Commission, since “[an) agency's - R
. construction, if reasonable, must = . U
- ordinarily be honored.” Id. at 43940,
dthatan =
.~ interpretation imposing a more

" ‘extensive ban on the use of candidate - : .i- '.'.
.- names by unauthorized committees, . ..: " .

‘suchas prohibmng their use in the titles
-of any fundraising projects sponsored by

-, an unauthorized committes; *‘could also

provision’s literal

" received a Petition for Rulemaking f]rJox.zlx -
roject of the American :: . -
"... - maybesustained i _

. demonstrates a sufficiently lmpommt
--..interest and employs means closely .
- drawn to svoid unnecessary , R
... abridgment" of those rights. Buckley v. PRI
- Valeo, 424 U.S. 1, 25 (1975) (citations B

o ' commentswerereoeivedinmponseto....
" SUMMARY: The Comimission is amending _this Notice. . -~ = -

' ‘Commission published an NPRM .

In responise to thess comments, the e Mid(a).
. that time, 842 F.2d at 440. Section -

uld(e)(a)tequlres tlmtoommunioauons P

.asto permit the ule of candldate names .

.amendment ri;
:when balanced against.the govemment' [T
.Interest in protectirig the integrity of the . ; T
‘electoral process. “Even a ‘significant - > .

_be accommodated within the .
age.” Id, at 440
Some commenters on both the 1992

" and the current NPRM noted that this " .
~ rulemaking im) licetesprotectedftgst cn

“amendment rights, and that any e
infringement on these rights is subject to

*, gtrict scrutiny by reviewing cousts.:

. Howeyer, it is well established that ﬁrst

ts are not absolute . .

interference’ with ¥mtected rights l

the State

‘omitted). The Common Cause court -
geof -

uirements of 2 US.C..,
the proper balance at

.disc

by unau orlud oommittees Jnclude a

17267 . L

ofthe House - -
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 identifies who - miy frealy discass ax of
- -paldfortho on, and states - .candidates, by nama, mti.:l?:dyof
- -whethultmmhndudbymy L Wmmwy
"_-andidatawcandidntummmea - further enhances

- ‘The Common Cause decision grew

" outof the 1080 presidential election.

Since that time, the Commission has - -

checks were made payable to the
pame of the committee.

owever, the Commission also t.

. -'i:.'.-thamofnem te's name in the - . ':fv..m’mms"“dw

nndmemlA%ommmendorsadthh
« . -. approach. ARer :
~+" " comments recetved in
.. Notice, the Commission ¢ ecidedtlm
the total ban was ]utiﬂod.

_ project title of an unauthorized -
. committee’s special

all

- committees’ eonsimtuoml

ﬁmnthebanthossuﬂestha
--clear]
od the' , mﬂomodﬁm to thenamed

o shonldbe
. imposed in this situation. Second,a .
emmitteowmﬂdnothavebeennllowed

to accept checks received in to”
_f_aspodalpm aolidmion.m tby

" - However, he could not suggest
. contributors send donations inmad(o

nse to that - further . )
supports the Commissian's - - ..'

by"

' possihility for confusion or abuse under clur ,md
e bt e 1 o o the rleiling o
o thatis.gmﬂtl:sthe m:.'mme PO dgnl.gmﬂyfmmthnonhamly
-~ probibition ammimmwd, : 1980, when the Comunon Cause
.. hame, Aware of these ,-_wasllﬁgated.?ﬂortotheado
LT R e e
" rules then in effectthatfoll hart of an .- nametin the 'mm"f,"""“‘,mum““h“
S gverall " becamie a device for
“ S Undﬂt:e?eml’wpt?wﬁd' _‘-»uimuth committees to raise funds -
EE havobeemdltosincludem the . oF disseminate ‘“’““m“‘:“;'m‘:“h:
B ' erthenameofthe .
(. vequird Sayise for the project,as ~ ~ oblected tothe use of bis ar her name -
L well asa mtamcntwhetheﬂta g:hhﬁmmwd' 70 “"v:'dbf;w in nt:nuol:f_ W
5, whoss P in thetitle. orby - solicitation, and/or who with
7 amy other date. Aspartofthis . v“mtbavmm inhmthel powcrlos' 5
W“mm“’“d””‘; t ;"'tostoplLPorm‘;';le.inlyBMaUnlted
e s sadr iy er disclaimer  States Senator , and réceived,

to obtain from Commission

"ncurdsthammunndnddxusqsof

those who had ded to

_name, to inform these contributors that
' hahadnotauthoﬂudthuolidmﬁou.

that -

1084~2.

An examination of the record fnthe .
1002 , which contains -
lnhmuﬂcnthnwwavaihblewhcn
thatNmeuput out for comment, .

"+ The ralemaking record contains ‘shifted 80 as to Justify a broader -
mhﬂnﬂdwidonoethtpotenﬂd _interpre Pormlmplo,ammont
;. contributors often confuse an . T -&qmmmhodudmmmaoolg
unauthodudeommittoe‘lngistmd maja'pmypoddnﬂdmdldato
""" " name with the names of its fundraising .'stated that an unauthorized project. ' '
.-, - projects, and ly believe that their :';'.nsingthumdldnla‘smonkodmr
ol contributions will! usodinmpportof'-:ﬁm&ulngthelm
" the candidste(s) named fni the project - - presidential elsction cycls, ¢ tetho
“* " titles. Although one commenter on the. didate’s omto

SR pesentmlmnkingmtodﬂmthe -
" Commission had overstated Lo
potenﬁnlfurhudmdabuuinthh
-‘am,noeommaﬂpwvldod!nfomaﬁon, project, using
¢ to refute this earlier déterminati

the

uldngthauhcpaﬁmtmlnbe

huddmon.ntolwidondommemary

a videotape of which was placedinthe .~

rulmhngucud.dohlhdhowan o
Political Action - ‘

Commmeohad.mnwnlebedon .

cycles; established numeraus

whiose titles inicluded the names of -

" federal candidates. The named .

cﬁndidateshadmoonmcdonwnhthe

. hadnotmthuhadthu_soof. =
" their names in this manner, and .

mceivadnommy&mthssommon .
oldaly ..

* raised in respanse to these
Program invudgaton found t

eto’

mxsledmhs.mnner.sinoethey RN

may not noueu or fail to full
comprehend the dhddmora included
“with the solicitations.. -

Such cases the ualt
oon\f:monormwg poton or
unauthoﬂudeommmuusua

-. candidntn‘tmmointhoudooh ial
Lhe tite special -

underwhichthacnmmmeeopemcs.A .
person who receives sucha -

- -communication may canfuse the

. pame with the committee’s.i

“name, and thus may not understand that ;v - _ B
made on behalfof .- .. -
theumuthwludeommnmhuthm.:” o

- -the communication fs

the candidate whose name a fn e
&ro)oc!sﬁtle. Potential donors may - = .
they aregivingmoneytothe .- . .
enndidatanmodlnthnprcjedsﬁde. e
- when this is not the case.
Somemmmuthatcppmd
modiﬁeatinns to the former mdard
argued that current disclafmer

A tou at mumth«id(‘ual wf:;c : : : '_
en '] RS

' o!theovmllhan.Onomggﬂod PP
Ihodlsddmbe!nulngsudubold,;,
boldestussof =

mnger.

a face as the lasgest,
teyg:mlldnte'c name anywhere inthe
cnmmunlcaﬂon. The Commission
belfeves that suchena
.’ more burdensome than

tnudmdabnuinlhhmm

nquirement that checks be made onl to -‘: : »‘ :

mmawonld
xhemmbm gy~ |
belimthomon:‘ywouldboundlo R
- support th date(s) named in the.
dtlc.llahowwldbodiﬁcuk.

ﬂ mﬂuny!mpocdhh.tomonnor .'-:- ‘:
mcordrbnomwholhcpny::g.onl’:w.c._ U

ltlslmpmtom&uthbn o
u:?topmjudﬁthgndnotb R
Umu&u!ud '

3%

wuldbe;'-f’»:-_ R
. while stll not solving the potanual for <




% thatthe otenual for fraud and abuse is

];lndlcatothnttheymmuthoﬂzed." o
=~ However, if a candidate authorizésthe .- .~ .~ . -~
"Amofhlsorhernamoinnhmdnising

CEx
Lo rove more burdensome than the ’

R proposed that exempted
sty b "‘i‘m“ .
777 unambiguous oW, ontothe. -
".r”f'.-mmodcandidZteby L

; pmenta

mmission recognizes *
eantl reduced in the case of snch

2L Adtles, andhanecordingly tevised its
17 males to permit them.

ﬂopeﬁﬁonnhoukadthauhemle
- . exclude from the ban the use of

candidate nanes in titles by those -

are -

aged in activities which will not

vely mislead the public or injure tho
te, or which otherwise clearly .

ect, the committee becomesan - - -

- " guthorized committee, and this rule

.. would not apply. The

= . .in sctivities which

.. mislead the public or ini\m the L
" " candidate” {3 vague end would result ln o
'.'f',_.-"theneedtodetermlneonu B

..~ 'basis whether covered communieatlons
""" met this test. The Commission has . -
“: - already determined that a stronger

case-by-case -

er ent would not beﬂ

o« disclaim .
" gufficient in and of itself to meet this )
. concern. Given the wide range of  :
7. .. options that committees continue to
use of candidate namas. ‘

er requirements could :

_The

B eri words such
7. as ‘defeat’ or ‘o]
R requirement thstp:\::h spec!ﬁc

'5 )ecuitlehnotpxohibitodbythm
“ rales.
" candidate; such use of his name would

hnse "on‘aged "

‘ * federal Register ! Vol 59. No.:70°/ 'l‘uesday. April 12. 1994 7 Rules and Regulatlons - 17269
committeesmmn!nfreotodiscuss Co vt words"beincludodlnthe
.- .candiddtes throughout the - - “-~ title bas been deleted from the final -
- communication; and to use candldates " rule, since the Commission
" . pames as frequen y,andhighllghtlhem ‘that certain titles, such as “Citizens Fed °
" a8 prominently (in terms of size, - Up with Doe,” may clearlyand o
.- typeface, location, and so forth) as they. " ynambiguously indicate oppos!ﬁon to e T
R ttlo: :?:lrd‘;%l;d:stxmlih‘a . " candidate even though no individual - -
“ . fundraising project called *Citizens for 'z‘ word in the title has that imp ot
o ‘Doo"lfDooisafedemlmndldate.it - One commenter argued that . - NI
. - could use a subheading such as “Help :lesishﬁv"cﬁcnisnmssmm' e T e
. ‘UsElect Doe to Federal Office,” and effectuate this change, nodngtlmthe EEE
-~ ' ‘urge Doe's election, by name, in large . Commission has in the past included . . -
SN highhghtndtypo.throughoutthe " this issus in the legislative = .~ -~
o cation e ,_reeolnmendntions it submitstoCongress
L Also b unanding the regulsﬁon to .- each year, However, ftiswell - - -
o exclude m the ban namesthat . . ' estab edthateoumwillnotmlyon
.. indicate opposition to the named - an agency’s legislative recommendation -
-~ candidate, the Commission has ao;eded to undermine the agency’s construction . -
to the petitioner’s main concern, .- - ofq statute as authorizing it to ect. The.
U Amerie 'g‘“‘l”“’ P t the the ‘- Supreme Court has stated that holding -
L v American Ideas Foundation tousethe. -* g gogney’s legishﬁve recommenamon R
.- names of federal candidates in titles that - ageinst it is disfavored, because ' - . - .. .
. clearly indicate opposition to such . - “{plublic policy requires that encies’ coe
S »'-enndldates.Asmtedinitssummaryof feel free to ask [ toﬂag >
.+~ the petition (petition, p. 1), “There is no.. legislation,” and this freedom to act L
~.:4_.’_-.-.dnngerofconhulonorabuseinherentin ‘wouldb éhilledlfmch '
-+ the use ofa candidate’s namebya - .. Wowdne 1 requeits could
- committee or ro ect which opposes the  1aterbe held egainst them. Wong Yang .

‘Sung v. McGrath, 339 U.S. 33, 47 (mso). L
see also, Warner-Lambert Co. v. FTC, .

562 F.2d 749, 758 n. 39 and-cases cited
therein (D.C. Cir. 1977). cett dcnied :

435 us. 950 (1978]

- The Commission notes that Davld

O . " Duke is not currently a candidate for L
 ave auth ltouse .. federal office, so the use of his name in -
‘--;_;thoand!date'sname. which

Should be again become & fedenl

 begovorned by hesesvisod rles. SR






